
FEDERAL ACQUISITION CIRCULAR

June 17, 1999 FAC 97-12

Federal Acquisition Circular (FAC) 97-12 is issued under
the authority of the Secretary of Defense, the Administrator
of General Services, and the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 97-12 are effective August 16, 1999, except for Items I,
III, VI, and VII, which are effective June 17, 1999.
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are separated by effective dates.  Please file these pages on
their respective effective dates.
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FAC 97-12 SUMMARY of ITEMS

Federal Acquisition Circular (FAC) 97-12 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—Taxpayer Identification Numbers (FAR Case 97-003)

The interim rule published as Item I of the FAC 97-09 is
converted to a final rule without change.  The rule amends FAR
Parts 1, 4, 13, 14, 15, and 52 to implement Subsection (i) of the
Debt Collection Improvement Act of 1996 and Section 1022 of the
Taxpayer Relief Act of 1997; and to clarify the Government
requirements for reporting contract and payment information to the
Internal Revenue Service (IRS).

Replacement pages:  None.

Item II—Use of Brand Name Item Descriptions
(FAR Case 96-018)

This final rule amends FAR Parts 11, 37, and 52 to clarify
guidance for the use of brand name purchase descriptions.

Replacement pages:  11-1 thru 11-4.1; 37-9 and 37-10; 52-1 and
52-2; 52-29 thru 52-32; and Matrix 5 and 6.

Item III—SBA’s 8(a) Business Development Program
(FAR Case 98-011)

This interim rule amends FAR Parts 12, 19, and 52 to implement
changes made in the Small Business Administration’s 8(a) Business
Development (8(a)BD) Program regulation contained in 13 CFR parts
121, 124, and 134 regarding the eligibility procedures for
admission to the 8(a)BD and contractual assistance programs.

Replacement pages:  12-1 and 12-2; 19-1 thru 19-4; 19-27 thru
19-30; 19-47 thru 19-54.2; and 52-103 thru 52-104.2.

Item IV—Competition Under Multiple Award Task and Delivery
Order Contracts (FAR Case 98-007)

This final rule amends the procedures for placing orders under
multiple award contracts at FAR 16.505(b).  The amendment
emphasizes that agencies shall use only fair methods when placing
orders.  For example, the contracting officer shall not employ
allocation or designation of any preferred awardee(s) that would
result in less than fair consideration being given to all awardees
prior to placing each order.

Replacement pages:  16-15 thru 16-18.
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Item V—Application of the Brooks Act (FAR Case 98-023)

This final rule amends FAR Part 36 to remove the reference to
the National Imagery and Mapping Agency (NIMA) at FAR 36.601-
4(a)(4).

Replacement pages:  36-11 and 36-12.

Item VI—Restrictions on the Acquisition of Information
Technology (FAR Case 98-306)

This final rule revises FAR 39.101 to implement Division A,
Section 101(h), Title VI, Section 622 of the Omnibus Appropriations
and Authorization Act for Fiscal Year 1999.  Section 622 provides
that no appropriated funds may be used to acquire information
technology that does not comply with FAR 39.106, unless the
agency’s Chief Information Officer (CIO) determines that
noncompliance with 39.106 is necessary to the function and
operation of the agency or the acquisition is required by a
contract in effect before October 21, 1998.

Replacement pages:  39-1 and 39-2.

Item VII—Technical Amendments

Amendments are being made at FAR 1.106, 9.505, 12.301, 19.803,
19.806, 22.609, 31.205-6, 42.203, 52.204-6, 52.212-1, 52.212-3,
52.213-4, 52.215-2, 52.219-1, 52.219-8, 52.219-14, 52.219-22,
53.214, and 53.215-1 in order to update references and make
editorial changes.

Replacement pages:  1-3 thru 1-6; 9-21 and 9-22; 12-3 and 12-4;
19-49 and 19-50; 19-51 and 19-52; 22-21 and 22-22; 31-19 and 31-20;
42-3 and 42-4; 52-19 thru 52-22; 52-35 thru 52-38; 52-44.1 and
52-44.2; 52-57 thru 52-62; 52-95 and 52-96; 52-99 and 52-100;
52-103 and 52-104; and 53-5 thru 53-8.

Looseleaf Corrections Only

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.248-1  [Corrected]

1.  Section 52.248-1 is corrected in the table following
paragraph (f)(3) under the heading “Incentive (Voluntary)/
Concurrent and Future Contract Rate” by revising “25.5” to
read “25.”

Replacement pages:  52-341 and 52-342.
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52.301  [Corrected]

2.  At entry 52.219-1, Alternate I, the prescription is
corrected to read “19.307(a)(2).”

Replacement pages:  Matrix 17 and 18.

3.  At entry 52.219-3, the clause heading is corrected by
removing the words “Small Business.”

Replacement pages:  Matrix 17 and 18.

4.  At entry 52.219-14, the prescription is corrected by
removing “and” and inserting “or” in its place.

Replacement pages:  Matrix 17 and 18.

5.  At entry 52.219-22, Alternate I, the prescription is
corrected to read “19.307(b).”

Replacement pages:  Matrix 19 and 20.

6.  At entry 52.222-21, under the “P or C” column, “P” is
corrected to read “C”; and under the “UCF” column, “K” is corrected
to read “I.”

Replacement pages:  Matrix 21 and 22.

7.  At entry 52.237-8, under the “UCF” column, “I” is corrected
to read “K.”

Replacement pages:  Matrix 41 and 42.

8.  Entry 52.241-6 is added.

Replacement pages:  Matrix 41 and 42.

FAR Index

The FAR Index is revised and a copy is provided in the
looseleaf version of the FAR.

Replacement pages:  FAR Index pages 1 thru 109.
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PART 1—FEDERALACQUISITION REGULATIONS SYSTEM

(2) To achieve efficient operations, the System must
shift its focus from “risk avoidance” to one of “risk man-
agement.”  The cost to the taxpayer of attempting to
eliminate all risk is prohibitive.  The Executive Branch will
accept and manage the risk associated with empowering
local procurement officials to take independent action based
on their professional judgment.

(3) The Government shall exercise discretion, use
sound business judgment, and comply with applicable laws
and regulations in dealing with contractors and prospective
contractors.  All contractors and prospective contractors
shall be treated fairly and impartially but need not be treated
the same.

(d) Fulfill public policy objectives. The System must
support the attainment of public policy goals adopted by the
Congress and the President.  In attaining these goals, and in
its overall operations, the process shall ensure the efficient
use of public resources.

1.102-3 Acquisition Team.
The purpose of defining the Federal Acquisition Te a m

( Team) in the Guiding Principles is to ensure that participants
in the System are identified beginning with the customer and
ending with the contractor of the product or service.  By iden-
tifying the team members in this manner, teamwork, unity of
purpose, and open communication among the members of the
Team in sharing the vision and achieving the goal of the
System are encouraged.  Individual team members will par-
ticipate in the acquisition process at the appropriate time.

1.102-4 Role of the Acquisition Team.
(a) Government members of the Team must be empow-

ered to make acquisition decisions within their areas of
responsibility, including selection, negotiation, and admin-
istration of contracts consistent with the Guiding Principles.
In particular, the contracting officer must have the authority
to the maximum extent practicable and consistent with law,
to determine the application of rules, regulations, and poli-
cies, on a specific contract.

(b) The authority to make decisions and the accountabil-
ity for the decisions made will be delegated to the lowest
level within the System, consistent with law.

(c) The Team must be prepared to perform the functions
and duties assigned.  The Government is committed to pro-
vide training, professional development, and other
resources necessary for maintaining and improving the
knowledge, skills, and abilities for all Government partici-
pants on the Team, both with regard to their particular area
of responsibility within the System, and their respective role
as a team member. The contractor community is encour-
aged to do likewise.

(d) The System will foster cooperative relationships
between the Government and its contractors consistent with
its overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and proce-
dures that are used by members of the Acquisition Team. If
a policy or procedure, or a particular strategy or practice, is
in the best interest of the Government and is not specifically
addressed in the FAR, nor prohibited by law (statute or case
law), Executive order or other regulation, Government
members of the Team should not assume it is prohibited.
Rather, absence of direction should be interpreted as per-
mitting the Team to innovate and use sound business
judgment that is otherwise consistent with law and within
the limits of their authority.  Contracting officers should
take the lead in encouraging business process innovations
and ensuring that business decisions are sound.

1.103 Authority.
( a ) The development of the FAR System is in accordance

with the requirements of the Office of Federal Procurement
Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83, and OFPP Policy Letter 85-1, Federal A c q u i s i t i o n
Regulations System, dated August 19, 1985.

(b) The FAR is prepared, issued, and maintained, and
the FAR System is prescribed jointly by the Secretary of
Defense, the Administrator of General Services, and the
A d m i n i s t r a t o r, National Aeronautics and Space
Administration, under their several statutory authorities.

1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2

of the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—

(1) The daily issue of the Federal Register;
( 2 ) Cumulated form in the Code of Federal

Regulations (CFR); and 
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition
regulations that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is cod-
ified in the CFR shall begin with the chapter number.
However, the chapter number assigned to the FAR will not
be included in the numbered units or segments of the FAR. 

1.105-2 Arrangement of regulations.
(a) General. The FAR is divided into subchapters, parts

(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections. 

PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.105-2
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1. FEDERALACQUISITION REGULATION

(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digits to
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the left of
the dash represent, in order, the subpart (one or two digits),
and the section (two digits). The number to the right of the
dash represents the subsection. Subdivisions may be used at
the section and subsection level to identify individual para-

graphs. The following example illustrates the make-up of a
FAR number citation (note that subchapters are not used
with citations):

(2 ) Subdivisions below the section or subsection
level shall consist of parenthetical alpha numerics reading
from highest to lowest indenture as follows: lower case
alphabet, Arabic numbers, lower case Roman numerals,
and upper case alphabet. The following example is
illustrative: 

(a)(1)(i)(A)
Subdivisions, below the 4th level, shall repeat the sequence. 

( c ) R e f e rences and citations.  ( 1 ) Unless otherwise
stated, cross-references indicate parts, subparts, sections,
subsections, paragraphs, subparagraphs, or subdivisions of
this regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typi-
cal illustration, reference to the—

(i) Part would be “FAR Part 9” outside the FAR
and “Part 9” within the FAR. 

(ii) Subpart would be “FAR Subpart 9.1” outside
the FAR and “Subpart 9.1’’ within the FAR. 

(iii) Section would be “FAR 9.106” outside the
FAR and “9.106” within the FAR. 

(iv) Subsection would be “FAR 9.106-4” outside
the FAR and “9.106-4” within the FAR. 

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides. 

1.105-3 Copies. 
Copies of the FAR in Federal Register, loose-leaf, CD-

ROM, and CFR form may be purchased from the—

Superintendent of Documents 
Government Printing Office (GPO) 
Washington,  DC  20402.

1.106 OMB Approval under the Paperwork Reduction
Act. 
The Paperwork Reduction Act of 1980 (Pub. L. 96-511 )

imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before
collecting information from ten or more members of the pub-
lic. The information collection and recordkeeping
requirements contained in this regulation have been approved
by the OMB. The following OMB control numbers apply:
FAR segment OMB Control Number

3.103 9000-0018
3.4 9000-0003
4.102 9000-0033
4.5 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0002
14.205-4(c) 9000-0037
14.214 9000-0105
14.407 9000-0038
14.5 9000-0041
15.2 9000-0037
15.209 9000-0034
15.4 9000-0013
15.404-1(f) 9000-0080
15.407-2 9000-0078
15.408 9000-0115
19.7 9000-0006
19.12 9000-0150
22.103 9000-0065
22.8 1215-0072
22.11 9000-0066
22.13 1215-0072
22.14 1215-0072
23.602 9000-0107
27.3 9000-0095
27.4 9000-0090

1.105-3
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FAR segment OMB Control Number
28.1 9000-0045
28.2 9000-0045
29.304 9000-0059
30.6 9000-0129
31.205-46 9000-0079
31.205-46(a)(3) 9000-0088
32 9000-0035
32.000 9000-0138
32.1 9000-0070 and

9000-0138
32.2 9000-0138
32.4 9000-0073
32.5 9000-0010 and

9000-0138
32.7 9000-0074
32.9 9000-0102
32.10 9000-0138
33 9000-0035
34.1 9000-0133
36.213-2 9000-0037
36.603 9000-0004 and

9000-0005
36.701 9000-0037
41.202(c) 9000-0125
42.205(f) 9000-0026
42.7 9000-0013
42.12 9000-0076
42.13 9000-0076
42.14 9000-0056
45 9000-0075
46 9000-0077
47 9000-0061
48 9000-0027
49 9000-0028
50 9000-0029
51.1 9000-0031
51.2 9000-0032
52.203-2 9000-0018
52.203-7 9000-0091
52.204-3 9000-0097
52.204-6 9000-0145
52.207-3 9000-0114
52.208-8 9000-0113
52.208-9 9000-0113
52.209-1(b) 9000-0020
52.209-1(c) 9000-0083
52.209-5 9000-0094
52.209-6 9000-0094
52.210-8 9000-0018
52.210-9 9000-0016
52.210-10 9000-0017
52.212-1 9000-0043

FAR segment OMB Control Number
52.212-2 9000-0043
52.212-3 9000-0136
52.214-14 9000-0047
52.214-15 9000-0044
52.214-16 9000-0044
52.214-21 9000-0039
52.214-26 9000-0034
52.214-28 9000-0013
52.215-2 9000-0034
52.215-1(c)(2)(iv) 9000-0048
52.215-1(d) 9000-0044
52.215-6 9000-0047
52.215-9 9000-0078
52.215-12 9000-0013
52.215-13 9000-0013
52.215-14 9000-0080
52.215-19 9000-0015
52.215-20 9000-0013
52.215-21 9000-0013
52.216-2 9000-0068
52.216-3 9000-0068
52.216-4 9000-0068
52.216-5 9000-0071
52.216-6 9000-0071
52.216-7 9000-0069
52.216-10 9000-0067
52.216-13 9000-0069
52.216-15 9000-0069
52.216-16 9000-0067
52.216-17 9000-0067
52.219-9 9000-0006
52.219-10 9000-0006
52.219-19 9000-0100
52.219-20 9000-0100
52.219-21 9000-0100
52.219-22 9000-0150
52.219-23 9000-0150
52.219-25 9000-0150
52.222-2 9000-0065
52.222-4 1215-0119
52.222-6 1215-0140
52.222-8 1215-0149 and

1215-0017
52.222-11 9000-0014
52.222-18 9000-0127
52.222-21 1215-0072
52.222-22 1215-0072
2.222-23 1215-0072
52.222-25 1215-0072
52.222-26 1215-0072
52.222-27 1215-0072
52.222-35 1215-0072

PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.106
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FAR segment OMB Control Number
52.222-36 1215-0072
52.222-41 1215-0017 and

1215-0150
52.222-46 9000-0066
52.223-1 9000-0021
52.223-4 9000-0134
52.223-5 9000-0147
52.223-6(b)(5) 9000-0101
52.223-7 9000-0107
52.223-9 9000-0134
52.225-1 9000-0024
52.225-6 9000-0023
52.225-8 9000-0025
52.225-10 9000-0022
52.225-20 9000-0130
52.227-14 9000-0090
52.227-15 9000-0090
52.227-16 9000-0090
52.227-17 9000-0090
52.227-18 9000-0090
52.227-19 9000-0090
52.227-20 9000-0090
52.227-21 9000-0090
52.227-22 9000-0090
52.227-23 9000-0090
52.228-1 9000-0045
52.228-2 9000-0045
52.228-12 9000-0135
52.228-13 9000-0045
52.228-15 9000-0045
52.228-16 9000-0045
52.229-2 9000-0059
52.230-6 9000-0129
52.232-5 9000-0070
52.232-7 9000-0070
52.232-10 9000-0070
52.232-12 9000-0073
52.232-13 9000-0010
52.232-14 9000-0010
52.232-15 9000-0010
52.232-16 9000-0010
52.232-20 9000-0074
52.232-21 9000-0074
52.232-22 9000-0074
52.232-27 9000-0102
52.232-29 9000-0138
52.232-30 9000-0138
52.232-31 9000-0138
52.232-32 9000-0138
52.233-1 9000-0035
52.234-1 9000-0133
52.236-5 9000-0062

FAR segment OMB Control Number
52.236-13 1220-0029 and

9000-0060
52.236-15 9000-0058
52.236-19 9000-0064
52.241-1 9000-0126
52.241-3 9000-0122
52.241-7 9000-0123
52.241-13 9000-0124
52.242-12 9000-0056
52.243-1 9000-0026
52.243-2 9000-0026
52.243-3 9000-0026
52.243-4 9000-0026
52.243-6 9000-0026
52.243-7 9000-0026
52.245-2 9000-0075
52.245-3 9000-0075
52.245-5 9000-0075
52.245-7 9000-0075
52.245-8 9000-0075
52.245-9 9000-0075
52.245-10 9000-0075
52.245-11 9000-0075
52.245-16 9000-0075
52.245-17 9000-0075
52.245-18 9000-0075
52.246-2 9000-0077
52.246-3 9000-0077
52.246-4 9000-0077
52.246-5 9000-0077
52.246-6 9000-0077
52.246-7 9000-0077
52.246-8 9000-0077
52.246-10 9000-0077
52.246-12 9000-0077
52.246-15 9000-0077
52.247-2 9000-0053
52.247-29 9000-0061
52.247-30 9000-0061
52.247-31 9000-0061
52.247-32 9000-0061
52.247-33 9000-0061
52.247-34 9000-0061
52.247-35 9000-0061
52.247-36 9000-0061
52.247-37 9000-0061
52.247-38 9000-0061
52.247-39 9000-0061
52.247-40 9000-0061
52.247-41 9000-0061
52.247-42 9000-0061
52.247-43 9000-0061
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FAR segment OMB Control Number
52.247-44 9000-0061
52.247-48 9000-0061
52.247-51 9000-0057
52.247-53 9000-0055
52.247-57 9000-0061
52.247-63 9000-0054
52.247-64 9000-0054
52.248-1 9000-0027
52.248-2 9000-0027
52.248-3 9000-0027
52.249-2 9000-0028
52.249-3 9000-0028
52.249-5 9000-0028
52.249-6 9000-0028
52.249-11 9000-0028
52.250-1 9000-0029
53.236-1(a) 9000-0037
SF 24 9000-0045
SF 25 9000-0045
SF 25-A 9000-0045
SF 28 9000-0001
SF 34 9000-0045
SF 35 9000-0045
SF 129 9000-0002
SF 254 9000-0004
SF 255 9000-0005
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045
SF 294 9000-0006
SF 295 9000-0007
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1417 9000-0037
SF 1418 9000-0045
SF 1423 9000-0015
SF 1424 9000-0015
SF 1426 9000-0015
SF 1427 9000-0015
SF 1428 9000-0015
SF 1429 9000-0015
SF 1430 9000-0015
SF 1431 9000-0015
SF 1432 9000-0015
SF 1433 9000-0015
SF 1434 9000-0015
SF 1435 9000-0012

FAR segment OMB Control Number
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
SF 1449 9000-0136
OF 312 9000-0150

1.107  Certifications.
In accordance with Section 29 of the Office of Federal

Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is pro-
vided to the Administrator for Federal Procurement Policy
by the Federal Acquisition Regulatory Council, and the
Administrator approves in writing the inclusion of such cer-
tification requirement.

Subpart 1.2—Administration

1.201 Maintenance of the FAR.

1.201-1 The two councils.
(a) Subject to the authorities discussed in 1.102, revi-

sions to the FAR will be prepared and issued through the
coordinated action of two councils, the Defense Acquisition
Regulations Council (DAR Council) and the Civilian
Agency Acquisition Council (CAA Council). Members of
these councils shall—

(1) Represent their agencies on a full-time basis;
(2) Be selected for their superior qualifications in

terms of acquisition experience and demonstrated profes-
sional expertise; and

(3) Be funded by their respective agencies.
( b ) The chairperson of the CAACouncil shall be the rep-

resentative of the Administrator of General Services. T h e
other members of this council shall be one each representative
from the—

(1) Departments of Agriculture, Commerce, Energy,
Health and Human Services, Interior, Labor, State,
Transportation, and Treasury; and 

( 2 ) Environmental Protection A g e n c y, Social
Security Administration, Small Business Administration,
and Department of Veterans Affairs.

PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.201-1
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(c) The Director of the DAR Council shall be the repre-
sentative of the Secretary of Defense. The operation of the
DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the
military Departments, the Defense Logistics Agency, and
the National Aeronautics and Space Administration.

(d) Responsibility for processing revisions to the FAR is
apportioned by the two councils so that each council has
cognizance over specified parts or subparts.

(e) Each council shall be responsible for—
(1) Agreeing on all revisions with the other council;
(2) Submitting to the FAR Secretariat (see 1.201-2)

the information required under paragraphs 1.501-2(b) and
(e) for publication in the Federal Register of a notice solic-
iting comments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;
(5) Preparing any final revision in the appropriate

FAR format and language; and
( 6 ) Submitting any final revision to the FA R

Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.
(a) The General Services Administration is responsible

for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;
(3) Assisting parties interested in reviewing the files

on completed cases; and
( 4 ) Performing miscellaneous administrative tasks

pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.
Agency compliance with the FAR (see 1.304) is the

responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASAactivities).

Subpart 1.3—Agency Acquisition Regulations

1.301 Policy.
(a ) ( 1 ) Subject to the authorities in paragraph (c) of this

section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-

lations that implement or supplement the FAR and incor-
porate, together with the FAR, agency policies,
procedures, contract clauses, solicitation provisions, and
forms that govern the contracting process or otherwise
control the relationship between the agency, including any
of its suborganizations, and contractors or prospective
c o n t r a c t o r s .

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
at any organizational level (e . g ., designations and
delegations of authority, assignments of responsibilities,
work-flow procedures, and internal reporting requirements). 

( b ) Agency heads shall establish procedures to ensure
that agency acquisition regulations are published for com-
ment in the Federal Register in conformance with the
procedures in Subpart 1.5 and as required by section 22 of
the Office of Federal Procurement Policy Act, as amended
(41 U.S.C. 418b), and other applicable statutes, when they
have a significant effect beyond the internal operating pro-
cedures of the agency or have a significant cost or
administrative impact on contractors or off e r o r s .
H o w e v e r, publication is not required for issuances that
merely implement or supplement higher level issuances
that have previously undergone the public comment
process, unless such implementation or supplementation
results in an additional significant cost or administrative
impact on contractors or offerors or effect beyond the
internal operating procedures of the issuing org a n i z a t i o n .
Issuances under 1.301(a)(2) need not be publicized for
public comment. 

( c ) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork Reduction
Act (44 U.S.C. 3501, et seq.) as implemented in 5 CFR
1320 (see 1.106) and the Regulatory Flexibility Act (5
U.S.C. 601, et seq.).  Normally, when a law requires publi-
cation of a proposed regulation, the Regulatory Flexibility
Act applies and agencies must prepare written analyses, or
certifications as provided in the law.

( d ) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and

(3) The civilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have. 

1.302 Limitations. 
Agency acquisition regulations shall be limited to—

1.201-2
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(c) Implements section 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100-463, 102 Stat.
2270-47 (1988) and Office of Federal Procurement Policy
(OFPP) Letter 89-1, Conflict of Interest Policies Applicable
to Consultants.

9.501 Definitions. 
“Marketing consultant” means any independent contrac-

tor who furnishes advice, information, direction, or
assistance to an offeror or any other contractor in support of
the preparation or submission of an offer for a Government
contract by that offeror. An independent contractor is not a
marketing consultant when rendering—

(a)  Services excluded in Subpart 37.2; 
(b)  Routine engineering and technical services (such as

installation, operation, or maintenance of systems, equip-
ment, software, components, or facilities);

(c)  Routine legal, actuarial, auditing, and accounting
services; and

(d)  Training services.
“Organizational conflict of interest” means that because

of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial
assistance or advice to the Government, or the person's
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

9.502 Applicability.
(a) This subpart applies to contracts with either profit or

nonprofit organizations, including nonprofit organizations
created largely or wholly with Government funds. 

(b) The applicability of this subpart is not limited to any
particular kind of acquisition. However, organizational con-
flicts of interest are more likely to occur in contracts
involving—

(1) Management support services;
(2) Consultant or other professional services;
(3) Contractor performance of or assistance in techni-

cal evaluations; or
(4) Systems engineering and technical direction work

performed by a contractor that does not have overall con-
tractual responsibility for development or production. 

(c)  An organizational conflict of interest may result
when factors create an actual or potential conflict of interest
on an instant contract, or when the nature of the work to be
performed on the instant contract creates an actual or poten-
tial conflict of interest on a future acquisition.  In the latter
case, some restrictions on future activities of the contractor
may be required.

(d)  Acquisitions subject to unique agency organizational
conflict of interest statutes are excluded from the require-
ments of this subpart.

9.503 Waiver.
The agency head or a designee may waive any general

rule or procedure of this subpart by determining that its
application in a particular situation would not be in the
Government’s interest. Any request for waiver must be in
writing, shall set forth the extent of the conflict, and requires
approval by the agency head or a designee. Agency heads
shall not delegate waiver authority below the level of head
of a contracting activity.

9.504 Contracting officer responsibilities. 
(a) Using the general rules, procedures, and examples in

this subpart, contracting officers shall analyze planned
acquisitions in order to—

(1) Identify and evaluate potential organizational con-
flicts of interest as early in the acquisition process as
possible; and

(2) Avoid, neutralize, or mitigate significant potential
conflicts before contract award. 

(b) Contracting officers should obtain the advice of
counsel and the assistance of appropriate technical special-
ists in evaluating potential conflicts and in developing any
necessary solicitation provisions and contract clauses (see
9.506). 

(c) Before issuing a solicitation for a contract that may
involve a significant potential conflict, the contracting offi-
cer shall recommend to the head of the contracting activity
a course of action for resolving the conflict (see 9.506). 

(d) In fulfilling their responsibilities for identifying and
resolving potential conflicts, contracting officers should
avoid creating unnecessary delays, burdensome information
requirements, and excessive documentation. The contract-
ing officer ’s judgment need be formally documented only
when a substantive issue concerning potential organiza-
tional conflict of interest exists. 

(e) The contracting officer shall award the contract to the
apparent successful offeror unless a conflict of interest is
determined to exist that cannot be avoided or mitigated.
Before determining to withhold award based on conflict of
interest considerations, the contracting officer shall notify
the contractor, provide the reasons therefor, and allow the
contractor a reasonable opportunity to respond.  If the con-
tracting officer finds that it is in the best interest of the
United States to award the contract notwithstanding a con-
flict of interest, a request for waiver shall be submitted in
accordance with 9.503.  The waiver request and decision
shall be included in the contract file.

9.505 General rules. 
The general rules in 9.505-1 through 9.505-4 prescribe

limitations on contracting as the means of avoiding, neu-
tralizing, or mitigating organizational conflicts of interest
that might otherwise exist in the stated situations. Some
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illustrative examples are provided in 9.508. Conflicts may
arise in situations not expressly covered in this section
9.505 or in the examples in 9.508. Each individual contract-
ing situation should be examined on the basis of its
particular facts and the nature of the proposed contract. The
exercise of common sense, good judgment, and sound dis-
cretion is required in both the decision on whether a
significant potential conflict exists and, if it does, the devel-
opment of an appropriate means for resolving it. The two
underlying principles are—

(a) Preventing the existence of conflicting roles that
might bias a contractor’s judgment; and

(b)  Preventing unfair competitive advantage.  In addi-
tion to the other situations described in this subpart, an
unfair competitive advantage exists where a contractor
competing for award of any Federal contract possesses—

(1)  Proprietary information that was obtained from a
Government official without proper authorization; or

(2)  Source selection information (as defined in
3.104–3) that is relevant to the contract but is not available
to all competitors, and such information would assist that
contractor in obtaining the contract.

9.505-1 Providing systems engineering and technical
direction. 
(a) A contractor that provides systems engineering and

technical direction for a system but does not have overall
contractual responsibility for its development, its integra-
tion, assembly, and checkout, or its production shall not—

(1) Be awarded a contract to supply the system or any
of its major components; or 

(2) Be a subcontractor or consultant to a supplier of
the system or any of its major components. 

(b) Systems engineering includes a combination of sub-
stantially all of the following activities: determining
specifications, identifying and resolving interface problems,
developing test requirements, evaluating test data, and
supervising design. Technical direction includes a combina-
tion of substantially all of the following activities:
developing work statements, determining parameters,
directing other contractors’ operations, and resolving tech-
nical controversies. In performing these activities, a
contractor occupies a highly influential and responsible
position in determining a system’s basic concepts and
supervising their execution by other contractors. Therefore
this contractor should not be in a position to make decisions
favoring its own products or capabilities. 

9.505-2 Preparing specifications or work statements. 
(a)(1) If a contractor prepares and furnishes complete

specifications covering nondevelopmental items, to be used
in a competitive acquisition, that contractor shall not be

allowed to furnish these items, either as a prime contractor
or as a subcontractor, for a reasonable period of time includ-
ing, at least, the duration of the initial production contract.
This rule shall not apply to—

(i) Contractors that furnish at Government request
specifications or data regarding a product they provide,
even though the specifications or data may have been paid
for separately or in the price of the product; or

(ii) Situations in which contractors, acting as
industry representatives, help Government agencies pre-
pare, refine, or coordinate specifications, regardless of
source, provided this assistance is supervised and controlled
by Government representatives.

(2) If a single contractor drafts complete specifica-
tions for nondevelopmental equipment, it should be
eliminated for a reasonable time from competition for pro-
duction based on the specifications. This should be done in
order to avoid a situation in which the contractor could draft
specifications favoring its own products or capabilities. In
this way the Government can be assured of getting unbiased
advice as to the content of the specifications and can avoid
allegations of favoritism in the award of production con-
tracts.

(3) In development work, it is normal to select firms
that have done the most advanced work in the field. These
firms can be expected to design and develop around their
own prior knowledge. Development contractors can fre-
quently start production earlier and more knowledgeably
than firms that did not participate in the development, and
this can affect the time and quality of production, both of
which are important to the Government. In many instances
the Government may have financed the development. Thus,
while the development contractor has a competitive advan-
tage, it is an unavoidable one that is not considered unfair;
hence no prohibition should be imposed. 

(b)(1) If a contractor prepares, or assists in preparing, a
work statement to be used in competitively acquiring a sys-
tem or services—or provides material leading directly,
predictably, and without delay to such a work statement—
that contractor may not supply the system, major
components of the system, or the services unless—

(i) It is the sole source;
(ii) It has participated in the development and

design work; or
(iii) More than one contractor has been involved in

preparing the work statement.
(2) Agencies should normally prepare their own work

statements. When contractor assistance is necessary, the
contractor might often be in a position to favor its own prod-
ucts or capabilities. To overcome the possibility of bias,
contractors are prohibited from supplying a system or ser-
vices acquired on the basis of work statements growing out
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Subpart 12.6—Streamlined Procedures for Evaluation and
Solicitation for Commercial Items

12.601 General.
12.602 Streamlined evaluation of offers.
12.603 Streamlined solicitation for commercial items.

12.000 Scope of part.
This part prescribes policies and procedures unique to

the acquisition of commercial items.  It implements the
Federal Government's preference for the acquisition of
commercial items contained in Title VIII of the Federal
Acquisition Streamlining Act of 1994 (Public Law 103-355)
by establishing acquisition policies more closely resembling
those of the commercial marketplace and encouraging the
acquisition of commercial items and components.

12.001 Definition.
“Subcontract,” as used in this part, includes, but is not

limited to, a transfer of commercial items between divi-
sions, subsidiaries, or affiliates of a contractor or
subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Policy.
Agencies shall—
(a) Conduct market research to determine whether com-

mercial items or nondevelopmental items are available that
could meet the agency's requirements;

( b ) Acquire commercial items or nondevelopmental
items when they are available to meet the needs of the
agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable,
commercial items or nondevelopmental items as compo-
nents of items supplied to the agency.

12.102 Applicability.
(a) This part shall be used for the acquisition of supplies

or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policies in this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
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policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.

(d) This part shall not apply to the acquisition of com-
mercial items—

(1) At or below the micro-purchase threshold;
(2) Using the Standard Form 44 (see 13.306);
(3) Using the imprest fund (see 13.305); 
(4) Using the Governmentwide commercial purchase

card; or
(5) Directly from another Federal agency.

Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

12.201 General.
Public Law 103-355 establishes special requirements for

the acquisition of commercial items intended to more
closely resemble those customarily used in the commercial
marketplace.  This subpart identifies those special require-
ments as well as other considerations necessary for proper
planning, solicitation, evaluation and award of contracts for
commercial items.

12 . 2 0 2 Market re s e a rch and description of agency need.
(a) Market research (see 10.001) is an essential element

of building an effective strategy for the acquisition of com-
mercial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract. 

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercial items to
know which commercial products or services may be suit-
able.  Generally, for acquisitions in excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intends to use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needs in these terms allows offerors
to propose methods that will best meet the needs of the
Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

12.203  Pro c e d u res for solicitation, evaluation, and
award.
Contracting officers shall use the policies unique to the

acquisition of commercial items prescribed in this part in
conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular

acquisition.  The contracting officer may use the stream-
lined procedure for soliciting offers for commercial items
prescribed in 12.603.  For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activ-
ities shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.
(a) The contracting officer shall use the Standard Form

1449, Solicitation/Contract/Order for Commercial Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used.  Use of the SF 1449 is nonmandatory but encouraged
for commercial acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.
(a) Where technical information is necessary for evalua-

tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion.  If adequate, contracting officers shall request existing
product literature from offerors of commercial items in lieu
of unique technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items.  The con-
tracting officer shall evaluate each product as a separate
offer.

(c) Consistent with the requirements at 5.203(b) and (h),
the contracting officer may allow fewer than 30 days
response time for receipt of offers for commercial items.

12.206 Use of past performance.
Past performance should be an important element of

every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policies and
procedures contained in Subpart 9.1, 13.106, or Subpart
15.3, as applicable.

12.207 Contract type.
Agencies shall use firm-fixed-price contracts or fixed-

price contracts with economic price adjustment for the
acquisition of commercial items.  Indefinite-delivery con-
tracts (see Subpart 16.5) may be used where the prices are
established based on a firm-fixed-price or fixed-price with
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.  

12.208 Contract quality assurance.
Contracts for commercial items shall rely on contractors'

existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
a manner consistent with commercial practice.

12.209  Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,

the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.
Customary market practice for some commercial items

may include buyer contract financing.  The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.
Except as provided by agency-specific statutes, the

Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercial item or process.  The contracting officer shall
presume that data delivered under a contract for commercial
items was developed exclusively at private expense.  When
a contract for commercial items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.
(a) Commercial computer software or commercial com-

puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs.  Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

( 2 ) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.
It is a common practice in the commercial marketplace

for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives.  The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions.  However, market research may indicate other
commercial practices that are appropriate for the acquisition
of the particular item.  These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.
Cost Accounting Standards (CAS) do not apply to con-

tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred).  See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercial items when the price adjust-
ment is based on actual costs incurred.  When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be

used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.
(a) In accordance with Section 8002 of Public Law 103-

355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
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sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

( 1 ) The provision at 52.212-1, Instructions to
Offerors—Commercial Items.  This provision provides a
single, streamlined set of instructions to be used when solic-
iting offers for commercial items and is incorporated in the
solicitation by reference (see Block 27a, SF 1449).  The
contracting officer may tailor these instructions or provide
additional instructions tailored to the specific acquisition in
accordance with 12.302;

( 2 ) The provision at 52.212-3, Offeror Repre s e n t a t i o n s
and Cert i f i c a t i o n s — C o m m e rcial Items.  This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercial items and is
attached to the solicitation for offerors to complete and return
with their off e r.  This provision may not be tailored except in
accordance with Subpart 1.4.  Use the provision with its
Alternate I in solicitations issued by DoD, NASA, or the Coast
Guard that are expected to exceed the threshold at 4.601(a).
Use the provision with its Alternate II in solicitations for
acquisitions for which small disadvantaged business procure-
ment mechanisms are authorized on a regional basis.  Use the
provision with its Alternate III in solicitations issued by
Federal agencies subject to the requirements of the HUBZone
Act of 1997 (see 19.1302);

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items.  This clause includes terms
and conditions which are, to the maximum extent practica-
ble, consistent with customary commercial practices and is
incorporated in the solicitation and contract by reference
(see Block 27, SF 1449).  The contracting officer may tailor
this clause in accordance with 12.302; and 

( 4 ) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Statutes or Executive
O rd e r s — C o m m e rcial Items.  This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercial items.  The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clauses cited in 52.212-5(b) or (c) are applicable to the specific
acquisition.  When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cial items, the contracting officer shall insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract.  This clause may not be tailored.

(c) When the use of evaluation factors is appropriate, the
contracting officer may— 

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items
(see 12.602); or

(2) Include a similar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

( d ) Use of re q u i red provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part.  The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercial items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may include in solicitations and con-
tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302.  For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used.  The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest.  The provisions and clauses pre-
scribed in 17.208 may be used for this purpose.  If the
provision at 52.212-2 is used, paragraph (b) provides for the
evaluation of options.

(3) The contracting officer may use the provisions
and clauses contained in Part 23 regarding the use of recov-
ered material when appropriate for the item being acquired.

( f ) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement executive,
or the individual responsible for representing the agency on
the FAR Council, without power of delegation.

1 2 . 3 0 2 Tailoring of provisions and clauses for t h e
acquisition of commercial items.
( a ) G e n e r a l.  The provisions and clauses established in this

subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
H o w e v e r, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's
acquisitions in the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercial
Items, to adapt to the market conditions for each acquisition.

( b ) Tailoring 52.212-4, Contract Terms and
Conditions—Commercial Items. The following paragraphs
of the clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, implement statutory requirements and
shall not be tailored—
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19.000 Scope of part.
(a) This part implements the acquisition-related sections

of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq. ), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979.  It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns;

(4) The certificate of competency program;
(5) The subcontracting assistance program;
(6) The “8(a)” program, under which agencies con-

tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns;

(8) The use of a price evaluation adjustment for small
disadvantaged business concerns, and the use of a price
evaluation preference for HUBZone small business con-
cerns;

(9)  The Small Disadvantaged Business Participation
Program; and

(10)  The Very Small Business Pilot Program.
(b) This part, except for Subpart 19.6, applies only inside

the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia.  Subpart 19.6 applies worldwide.

19.001 Definitions.
“Concern,” as used in this part, means any business

entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.
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“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone” means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“ I n d u s t r y,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, as listed and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area” means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas.  Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).  

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteria and size standards in 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means—

(1) For prime contractors (except for 52.212-3(c)(2)
and 52.219-1(b)(2) for general statistical purposes and
52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-23(a) for
joint ventures under the price evaluation adjustment for
small disadvantaged business concerns), an offeror that rep-
resents, as part of its offer, that it is a small business under
the size standard applicable to the acquisition; and either—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR part 124,
subpart B; and 

(A) No material change in disadvantaged own-
ership and control has occurred since its certification; 

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(C) It is listed, on the date of its representation,
on the register of small disadvantaged business concerns
maintained by the Small Business Administration; or

(ii) It has submitted a completed application to the
Small Business Administration or a private certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and a decision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted.  In this case, a contractor
must receive certification as an SDB by the SBA prior to
contract award.

(2) For subcontractors, an offeror that represents, as part
of its off e r, that it is a small business under the size standard
applicable to the acquisition and that it meets the definition of
a small disadvantaged business in 13 CFR 124.1002.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBAdistrict; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(a) Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and 

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.
“Affiliates.” As used in this subpart, business concerns

are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
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or has the power to control the franchisee, if the franchisee has
the right to profit from its effort, commensurate with owner-
ship, and bears the risk of loss or failure. Any business entity
may be found to be an affiliate, whether or not it is org a n i z e d
for profit or located inside the United States.

( a ) N a t u re of control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be aff i r-
mative or negative and it is immaterial whether it is exercised
so long as the power to control exists.

( b ) Meaning of “party or part i e s.” The term “party” or
“parties” includes, but is not limited to, two or more persons
with an identity of interest such as members of the same fam-
ily or persons with common investments in more than one
concern. In determining who controls or has the power to con-
trol a concern, persons with an identity of interest may be
treated as though they were one person.

( c ) C o n t rol through stock ownership.  (1) A party is con-
sidered to control or have the power to control a concern, if the
party controls or has the power to control 50 percent or more
of the concern’s voting stock.

( 2 ) A party is considered to control or have the power
to control a concern, even though the party owns, controls, or
has the power to control less than 50 percent of the concern’s
voting stock, if the block of stock the party owns, controls, or
has the power to control is large, as compared with any other
outstanding block of stock. If two or more parties each owns,
controls, or has the power to control, less than 50 percent of
the voting stock of a concern, and such minority block is equal
or substantially equal in size, and large as compared with any
other block outstanding, there is a presumption that each such
party controls or has the power to control such concern; how-
e v e r, such presumption may be rebutted by a showing that
such control or power to control, in fact, does not exist.

( 3 ) If a concern’s voting stock is distributed other than
as described above, its management (officers and directors) is
deemed to be in control of such concern.

( d ) Stock options and convertible debenture s.  Stock
options and convertible debentures exercisable at the time or
within a relatively short time after a size determination and
agreements to merge in the future, are considered as having a
present effect on the power to control the concern. T h e r e f o r e ,
in making a size determination, such options, debentures, and
agreements are treated as though the rights held thereunder
had been exercised.

( e ) Voting tru s t s.  If the purpose of a voting trust, or simi-
lar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such concern
or another concern may qualify as a small business within the
size regulations, such voting trust shall not be considered valid
for this purpose regardless of whether it is or is not valid
within the appropriate jurisdiction. However, if a voting trust

is entered into for a legitimate purpose other than that
described above, and it is valid within the appropriate juris-
diction, it may be considered valid for the purpose of a size
determination, provided such consideration is determined to
be in the best interest of the small business program.

( f ) C o n t rol through common management.  Aconcern may
be found as controlling or having the power to control another
concern when one or more of the following circumstances are
found to exist, and it is reasonable to conclude that under the
circumstances, such concern is directing or influencing, or has
the power to direct or influence, the operation of such other
c o n c e r n .

( 1 ) Interlocking management.  Officers, directors,
employees, or principal stockholders of one concern serve as
a working majority of the board of directors or officers of
another concern.

( 2 ) Common facilities.  One concern shares common
o ffice space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly aff i l i a t e d .

( 3 ) Newly organized concern.  Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related indus-
try or field operation, and serve as its officers, directors,
principal stockholders, and/or key employees, and one con-
cern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for a fee or otherwise.

( g ) C o n t rol through contractual re l a t i o n s h i p s— ( 1 )
Definition of a joint venture for size determination purposes.
Ajoint venture for size determination purposes is an associa-
tion of persons and/or concerns with interests in any degree or
proportion by way of contract, express or implied, consorting
to engage in and carry out a single specific business venture
for joint profit, for which purpose they combine their eff o r t s ,
p r o p e r t y, money, skill, or knowledge, but not on a continuing
or permanent basis for conducting business generally. A j o i n t
venture is viewed as a business entity in determining power to
control its management.

(2) Joint venture—acquisition and pro p e rty sale assis -
tance. Concerns bidding on a particular acquisition or property
sale as joint ventures are considered as affiliated and control-
ling or having the power to control each other with regard to
performance of the contract.  Moreover, an ostensible subcon-
tractor which is to perform primary or vital requirements of a
contract may have a controlling role such to be considered a
joint venturer affiliated on the contract with the prime con-
t r a c t o r. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination finds
general affiliation between the parties.  The rules governing
8(a) Program joint ventures are described in 13 CFR
124.513.
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(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive a response from OFPPwithin 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by this section.  T h i s
limitation shall not apply to solicitations that already have
been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting

officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.
Small business concerns shall be afforded an equitable

opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBAagainst loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBAprocurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction

projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.  

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs)
to permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.  

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBApro-
curement center representative in accordance with 19.505.  

19.202-2 Locating small business sources.
The contracting officer shall, to the extent practicable,

encourage maximum participation by small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns in acquisitions
by taking the following actions:

(a) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas and HUBZones, if the concerns have sub-
mitted acceptable applications or appear from other
representations to be qualified small business concerns.

(b) Before issuing solicitations, make every reasonable
e ffort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the agency SBAprocurement center representative, or if there
is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

1 9 . 2 0 2 - 3 Equal low bids.
In the event of equal low bids (see 14.408-6), awards shall

be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.
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1 9 . 2 0 2 - 4 S o l i c i t a t i o n .
The contracting officer shall encourage maximum

response to solicitations by small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for the
submission of off e r s .

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—
(1) All small business concerns on the solicitation

mailing list; or 
(2) Apro rata number of small business concerns when

less than a complete list is used.
(d) Provide to any small business concern, upon its

request, a copy of bid sets and specifications with respect
to any contract to be let, the name and telephone number of
an agency contact to answer questions related to such
prospective contract and adequate citations to each major
Federal law or agency rule with which such business con-
cern must comply in performing such contract other than
laws or agency rules with which the small business must
comply when doing business with other than the
G o v e r n m e n t .

19.202-5 Data collection and reporting requirements.
Agencies shall measure the extent of small business par-

ticipation in their acquisition programs by taking the
following actions:

(a) Require each prospective contractor to represent
whether it is a small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
ness concern (see the provision at 52.219-1, Small Business
Program Representations).

(b) Accurately measure the extent of participation by
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in Government acquisitions in terms of the total value of
contracts placed during each fiscal year, and report data to
the SBAat the end of each fiscal year (see Subpart 4.6).  

19.202-6 Determination of fair market price.
(a) The fair market price shall be the price achieved in

accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);
(3) Contracts utilizing the price evaluation adjustment

for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Business, HUBZone Small Business,
or Small Disadvantaged Business Concern

1 9 . 3 0 1 R e p resentation by the off e ro r.
(a) To be eligible for award as a small business, an off e r o r

must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an off e r o r’s repre-
sentation in a specific bid or proposal that it is a small business
unless (1) another offeror or interested party challenges the
c o n c e r n ’s small business representation or (2) the contracting
o fficer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBAin accordance with 19.302.

(c) An off e r o r’s representation that it is a small business is
not binding on the SBA. If an off e r o r’s small business status
is challenged, the SBAwill evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting off i c e r, as to whether the offeror is a small business.
Aconcern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBAhas determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, HUBZone small business, small disadvan-
taged business, or women-owned small business has been
misrepresented in order to obtain a set-aside contract, an 8(a)
subcontract, a subcontract that is to be included as part or all
of a goal contained in a subcontracting plan, or a prime or sub-
contract to be awarded as a result, or in furtherance of any
other provision of Federal law that specifically references
Section 8(d) of the Small Business Act for a definition of pro-
gram eligibility, the SBA may take action as specified in
Section 16(d) of the Act.  If the SBA declines to take action,
the agency may initiate the process.  The SBA's regulations on
penalties for misrepresentations and false statements are con-
tained in 13 CFR 124.6.

19.302 Protesting a small business representation.
(a) An offeror, the SBA, or another interested party may

protest the small business representation of an offeror in a
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specific offer.  However, for competitive 8(a) contracts, the
filing of a protest is limited to an offeror, the contracting
officer, or the SBA. 

(b) Any time after offers are opened, the contracting off i c e r
may question the small business representation of any off e r o r
in a specific offer by filing a contracting off i c e r’s protest (see
paragraph (c) below). 

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBAwill dismiss any
protest that does not contain specific grounds for the protest. 

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004.  SBA’s regulations on timeliness related
to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(1)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the special notification from the contracting off i-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(a)(2)). 

(i) Aprotest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest. 

(ii) Aprotest may be made in writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting off i c e r’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals. 

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA w i l l —

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested. 

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the

SBAa completed SBAForm 355 and a statement answering
the allegations in the protest, and furnish evidence to sup-
port its position. If the offeror does not submit the required
material within the 3 business days or another period of time
granted by the SBA, the SBA may assume  that the disclo-
sure would be contrary to the offeror’s interests. 

(g)(1) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protester, and the challenged offeror of its decision by certi-
fied mail, return receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
questioned bidder or offeror and notify the contracting offi-
cer and the bidder or offeror of the determination.  Award
may be made on the basis of that determination. This deter -
mination is final unless it is appealed in accordance with
paragraph (i) of this section, and the contracting officer is
notified of the appeal before award.  If an award was made
before the time the contracting officer received notice of the
appeal, the contract shall be presumed to be valid. 

(h)(1) After receiving a protest involving an offeror
being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA’s
receipt of a protest, whichever occurs first; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold award
until the SBA’s determination is received, unless further
delay would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
S B A’s size determination, the contracting officer shall
notify SBAthat the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to
the SBA (see paragraph (c)(1) of this section) with a nota-
tion that the concern is not being considered for award, and
shall notify the protester of this action.

(i) An appeal from an SBA size determination may be
filed by any concern or other interested party whose protest
of the small business representation of another concern has
been denied by an SBA Government Contracting Area
Director,  any concern or other interested party that has been
adversely affected by a Government Contracting A r e a
Director’s decision, or the SBAAssociate Administrator for
the SBA program involved.  The appeal must be filed with
the—
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O ffice of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC  2041 6

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134.  It is within the
discretion of the SBAJudge whether to accept an appeal from
a size determination.  If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision.  The SBAwill inform
the contracting officer of its ruling on the appeal.  The SBA
decision, if received before award, will apply to the pending
acquisition.  SBArulings received after award shall not apply
to that acquisition.

(j) Aprotest that is not timely, even though received before
award, shall be forwarded to the SBA G o v e r n m e n t
Contracting Area Office (see paragraph (c)(1) of this section),
with a notation on it that the protest is not timely.  The pro-
tester shall be notified that the protest cannot be considered on
the instant acquisition but has been referred to SBAfor its con-
sideration in any future actions.  A protest received by a
contracting officer after award of a contract shall be forwarded
to the SBAGovernment Contracting Area Office with a nota-
tion that award has been made.  The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBAfor its consideration in future actions.

19.303  Determining standard industrial classification
codes and size standards.
(a) The contracting officer shall determine the appropriate

standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service. 

(c) The contracting off i c e r’s determination is final unless
appealed as follows:

(1) An appeal from a contracting off i c e r’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation.  SBA’s Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appeal petition must be in writing and must be
addressed to the—

O ffice of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 2 0 4 1 6

(ii) There is no required format for the appeal; how-
e v e r, the appeal must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement as to why the
size determination or SIC code designation is allegedly erro-
neous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—
(i) The SBA o fficial who issued the size determina-

t i o n ;
(ii) The contracting officer who assigned the SIC

code to the acquisition;
(iii) The business concern whose size status is at

i s s u e ;
(iv) All persons who filed protests; and
(v) SBA’s Office of General Counsel.

(4) Upon receipt of a SIC code appeal, OHAwill notify
the contracting officer by a notice and order of the date OHA
received the appeal, the docket number, and Judge assigned to
the case.  The contracting off i c e r’s response to the appeal, if
a n y, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
specified by the Administrative Judge.  Upon receipt of OHA’s
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHAwill issue a decision and
inform the contracting off i c e r.  If OHA’s decision is received
by the contracting officer before the date the offers are due, the
decision shall be final and the solicitation must be amended to
reflect the decision, if appropriate.  OHA’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304  Disadvantaged business status.
( a ) To be eligible to receive a benefit as a prime contractor

based on its disadvantaged status, a concern, at the time of its
o ff e r, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).  

(b) The contracting officer may accept an off e r o r’s repre-
sentation that it is an SDB concern for general statistical
purposes.  The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
data for general statistical purposes.  

(c) The provision at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
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damages shall be provided to other contracting officers with
contracts subject to the commercial plan.

(g)  Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is sub-
ject to a commercial plan shall include in the contract file a
copy of the approved plan and a copy of the final decision
assessing liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.
The administrative contracting officer is responsible for

assisting in evaluating subcontracting plans, and for moni-
toring, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcon-
tracting plan included in the contract. The contract
administration office shall provide the necessary informa-
tion and advice to support the contracting off i c e r, as
appropriate, by furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns;

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns are in accordance with its subcon-
tracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate notice if, during performance, the contrac-
tor is failing to meet its commitments under the clause
prescribed in 19.708(b) or the subcontracting plan;

(f)  Immediate notice and rationale if, during perfor-
mance, the contractor is failing to comply in good faith with
the subcontracting plan; and

(g) Immediate notice that performance under a contract
is complete, that the goals were or were not met, and, if not
met, whether there is any indication of a lack of a good faith
effort to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in
carrying out the program. 
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors
in carrying out their responsibilities with regard to subcon-
tracting plans;

(2) Review (within 5 working days) any solicitation
that meets the dollar threshold in 19.702(a)(1) or (2) before
the solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcon-
tracting plan, including the plan itself, and submit
recommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis. 

(b) The SBA is not authorized to—
(1) Prescribe the extent to which any contractor or

subcontractor shall subcontract, 
(2) Specify concerns to which subcontracts will be

awarded, or 
(3) Exercise any authority regarding the administra-

tion of individual prime contracts or subcontracts. 

19.708 Contract clauses. 
(a) The contracting officer shall insert the clause at

52.219-8, Utilization of Small Business Concerns, in solic-
itations and contracts when the contract amount is expected
to be over the simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of Columbia,
and the Commonwealth of Puerto Rico. 

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed
$500,000 ($1,000,000 for construction of any public facil-
ity), and are required to include the clause at 52.219-8,
Utilization of Small Business Concerns, unless the acquisi-
tion is set aside or is to be accomplished under the 8(a)
program. When contracting by sealed bidding rather than by
negotiation, the contracting officer shall use the clause with
its Alternate I.  When contracting by negotiation, and sub-
contracting plans are required with initial proposals as
provided for in 19.705-2(d), the contracting officer shall use
the clause with its Alternate II.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in
all solicitations and contracts containing the clause at
52.219-9, Small Business Subcontracting Plan, or the clause
with its Alternate I or II.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702), and inclusion of a monetary incentive
is, in the judgment of the contracting officer, necessary to
increase subcontracting opportunities for small business,
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HUBZone small business, and women-owned small busi-
ness concerns, and is commensurate with the efficient and
economical performance of the contract; unless the condi-
tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as spec-
ified in paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small business, HUBZone small business, and
women-owned small business concerns’ s u b c o n t r a c t i n g
incentives.  They can take many forms, from a fully quanti-
fied schedule of payments based on actual subcontract
achievement to an award-fee approach employing subjec-
tive evaluation criteria (see paragraph (c)(3) of this section).
The incentive should not reward the contractor for results
other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section, the
contracting officer may include small business, HUBZone
small business, and women-owned small business subcon-
tracting as one of the factors to be considered in determining
the award fee in a cost-plus-award-fee contract; in such
cases, however, the contracting officer shall not use the
clause at 52.219-10, Incentive Subcontracting Program.

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.
(a)  Section 8(a) of the Small Business Act (15 U.S.C.

637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of
contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program
participation.  The SBA's subcontractors are referred to as
“8(a) contractors.”  

(b)  Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or
competitive basis.

(c)  When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5 or 19.13, the contracting officer
should review the acquisition for offering under the 8(a)
Program.  In making this decision, contracting officers in
participating agencies (see 19.1302) are advised that SBA
will give first priority to HUBZone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract
execution authority to an agency, the contracting officer
must refer to its agency supplement or other policy direc-
tives for appropriate guidance.

19.801 [Reserved]

19.802  Selecting concerns for the 8(a) Program.
Selecting concerns for the 8(a) Program is the responsi-

bility of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitions for the 8(a) Program.
Through their cooperative efforts, the SBA and an

agency match the agency's requirements with the capabili-
ties of 8(a) concerns to establish a basis for the agency to
contract with the SBAunder the program.  Selection is ini-
tiated in one of three ways—

(a)  The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and asks
the agency to identify acquisitions to support the firm's
business plans.  In these instances, the SBA will provide at
least the following information in order to enable the
agency to match an acquisition to the firm's capabilities:

(1)  Identification of the concern and its owners.
(2)  Background information on the concern, includ-

ing any and all information pertaining to the concern's
technical ability and capacity to perform.

(3)  The firm's present production capacity and related
facilities. 

(4)  The extent to which contracting assistance is
needed in the present and the future, described in terms that
will enable the agency to relate the concern's plans to pre-
sent and future agency requirements.

(5)  If construction is involved, the request shall also
include the following:

(i)  The concern's capabilities in and qualifications
for accomplishing various categories of maintenance,
repair, alteration, and construction work in specific cate-
gories such as mechanical, electrical, heating and air
conditioning, demolition, building, painting, paving, earth
work, waterfront work, and general construction work.

(ii)  The concern's capacity in each construction
category in terms of estimated dollar value (e.g., electrical,
up to $100,000).

(b)  The SBA identifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s).  In these instances, in addition to the information in
paragraph (a) of this section, the SBAwill provide—

(1)  A clear identification of the acquisition sought;
e.g., project name or number;

19.800
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(2)  A statement as to how any additional needed facil-
ities will be provided in order to ensure that the firm will be
fully capable of satisfying the agency's requirements; 

(3)  If construction, information as to the bonding
capability of the firm(s); and

(4)  Either—
(i)  If sole source request—

(A) The reasons why the firm is considered suit-
able for this particular acquisition; e.g., previous contracts
for the same or similar supply or service; and 

(B) A statement that the firm is eligible in terms
of SIC code, business support levels, and business activity
targets; or

(ii)  If competitive, a statement that at least two
8(a) firms are considered capable of satisfying the agency's
requirements and a statement that the firms are also eligible
in terms of the SIC code, business support levels, and busi-
ness activity targets.  If requested by the contracting
activity, SBA will identify at least two such firms and pro-
vide information concerning the firms' capabilities.

(c)  Agencies may also review other proposed acquisi-
tions for the purpose of identifying requirements which may
be offered to the SBA.  Where agencies independently, or
through the self marketing efforts of an 8(a) firm, identify a
requirement for the 8(a) Program, they may offer on behalf
of a specific 8(a) firm, for the 8(a) Program in general, or
for 8(a) competition (but see 19.800(e)).

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.
In determining the extent to which a requirement should

be offered in support of the 8(a) Program, the agency should
evaluate—

(a)  Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of—

(1)  Quantities required or the number of construction
projects planned; and

(2)  Performance or delivery requirements, including
required monthly production rates, when applicable;

(b)  Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the
business plan;

(c)  Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other con-
tractors;

(d)  The impact of any delay in delivery;
(e)  Whether the items or work have previously been

acquired using small business set-asides; and
(f)  Any other pertinent information about known 8(a)

contractors, the items, or the work.  This includes any infor-
mation concerning the firms' capabilities.  When necessary,

the contracting agency shall make an independent review of
the factors in 19.803(a) and other aspects of the firms' capa-
bilities which would ensure the satisfactory performance of
the requirement being considered for commitment to the
8(a) Program.

19.804-2 Agency offering.
(a)  After completing its evaluation, the agency shall

notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBAfor specific quantities of items or work.
The notification must identify the time frames within which
prime contract and subcontract actions must be completed
in order for the agency to meet its responsibilities.  The noti-
fication must also contain the following information
applicable to each prospective contract:

(1)  A description of the work to be performed or
items to be delivered, and a copy of the statement of work,
if available.

(2)  The estimated period of performance.
(3)  The SIC code that applies to the principal nature

of the acquisition.
(4)  The anticipated dollar value of the requirement,

including options, if any.
(5)  Any special restrictions or geographical limita-

tions on the requirement (for construction, include the
location of the work to be performed).

(6)  Any special capabilities or disciplines needed for
contract performance.

(7)  The type of contract anticipated.
(8)  The acquisition history, if any, of the requirement,

including the names and addresses of any small business
contractors that have performed this requirement during the
previous 24 months.

(9)  A statement that prior to the offering no solicita-
tion for the specific acquisition has been issued as a small
business or HUBZone set-aside and that no other public
communication (such as a notice in the Commerce Business
Daily) has been made showing the contracting agency’s
clear intention to set-aside the acquisition for small business
or HUBZone small business concerns.

(10)  Identification of any particular 8(a) concern des-
ignated for consideration, including a brief justification,
such as—

(i)  The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the
8(a) Program; or 

(ii)  The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11)  Bonding requirements, if applicable.
(12) Identification of all known 8(a) concerns, includ-

ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.
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(13)  Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14)  A request, if appropriate, that a requirement with
an estimated contract value under the applicable competi-
tive threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15)  A request, if appropriate, that a requirement with
a contract value over the applicable competitive threshold
be awarded as a sole source contract (see 19.805-1(b)).

(16)  Any other pertinent and reasonably available
data.

(b)(1)  An agency offering a construction requirement
should submit it to the SBA District Office for the geo-
graphical area where the work is to be performed.  

(2)  Sole source requirements, other than construction,
should be forwarded directly to the district office that ser-
vices the nominated firm.  If the contracting officer is not
nominating a specific firm, the offering letter should be for-
warded to the district office servicing the geographical area
in which the contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district off i c e
servicing the geographical area in which the contracting
office is located.  All requirements for 8(a) construction
competition should be forwarded to the district office ser-
vicing the geographical area in which all or the major
portion of the construction is to be performed.  All require-
ments, including construction, shall be synopsized in the
Commerce Business Daily.  For construction, the synopsis
shall include the geographical area of the competition set
forth in the SBA’s acceptance letter.

19.804-3 SBA acceptance.
(a)  Upon receipt of the contracting agency’s offer, the

SBA will determine whether to accept the requirement for
the 8(a) Program.  The SBA’s decision whether to accept the
requirement will be transmitted to the contracting agency in
writing within 10 working days of receipt of the offer if the
contract is likely to exceed the simplified acquisition thresh-
old and within 2 days of receipt if the contract is at or below
the simplified acquisition threshold. The contracting agency
may grant an extension of these time periods.  If SBA does
not respond to an offering letter within 10 days, the con-
tracting activity may seek SBA’s acceptance through the
Associate Administrator (AA)/8(a)BD.

(b)  If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation.  Generally, the SBA will accept a
contracting activity's recommended source.

(c)  For acquisitions not exceeding the simplified acqui-
sition threshold, when the contracting activity makes an
offer to the 8(a) Program on behalf of a specific 8(a) firm
and does not receive a reply to its offer within 2 days, the

contracting activity may assume the offer is accepted and
proceed with award of an 8(a) contract.

(d)  As part of the acceptance process, SBA will review
the appropriateness of the SIC code designation assigned to
the requirement by the contracting activity.

(1)  SBA will not challenge the SIC code assigned to
the requirement by the contracting activity if it is reason-
able, even though other SIC codes may also be reasonable.

(2)  If SBA and the contracting activity are unable to
agree on a SIC code designation for the requirement, SBA
may refuse to accept the requirement for the 8(a) Program,
appeal the contracting officer’s determination to the head of
the agency pursuant to 19.810, or appeal the SIC code des-
ignation to the SBA Office of Hearings and Appeals under
Subpart C of 13 CFR part 134.

19.804-4 Repetitive acquisitions.
In order for repetitive acquisitions to be awarded through

the 8(a) Program, there must be separate offers and accep-
tances.  This allows the SBA to determine—

(a) Whether the requirement should be a competitive 8(a)
award;

(b) A nominated firm’s eligibility, whether or not it is the
same firm that performed the previous contract;

(c) The effect that contract award would have on the
equitable distribution of 8(a) contracts; and

(d) Whether the requirement should continue under the
8(a) Program.

19.804-5  Basic ordering agreements.
(a) The contracting activity must offer, and SBA must

accept, each order under a basic ordering agreement (BOA)
in addition to offering and accepting the BOA itself.

(b) SBAwill not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under a specific BOA to exceed the competitive
threshold amount in 19.805-1.

(c) Once an 8(a) concern’s program term expires, the
concern otherwise exits the 8(a) Program, or becomes other
than small for the SIC code assigned under the BOA, SBA
will not accept new orders for the concern.

19.804-6  Multiple award and Federal Supply Schedule
contracts.
(a) Separate offers and acceptances must not be made for

individual orders under multiple award or Federal Supply
Schedule (FSS) contracts.  SBA’s acceptance of the original
multiple award or FSS contract is valid for the term of the
contract.

(b) The requirements of 19.805-1 do not apply to indi-
vidual orders that exceed the competitive threshold as long
as the original contract was competed.
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(c) An 8(a) concern may continue to accept new orders
under a multiple award or FSS contract even after a con-
cern’s program term expires, the concern otherwise exits the
8(a) Program, or the concern becomes other than small for
the SIC code assigned under the contract.

19.805 Competitive 8(a).

19.805-1 General.
(a)  Except as provided in paragraph (b) of this subsec-

tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firms if—

(1)  There is a reasonable expectation that at least two
eligible and responsible 8(a) firms will submit offers and
that award can be made at a fair market price; and

(2)  The anticipated total value of the contract, includ-
ing options, will exceed $5,000,000 for acquisitions
assigned manufacturing standard industrial classification
(SIC) codes and $3,000,000 for all other acquisitions.

(b)  Where an acquisition exceeds the competitive
threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1)  There is not a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at
a fair market price; or 

(2)  SBA accepts the requirement on behalf of a con-
cern owned by an Indian tribe or an Alaska Native
Corporation.

(c)  A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount
shall not be divided into several requirements for lesser
amounts in order to use 8(a) sole source procedures for
award to a single firm.

(d)  The SBAAssociate Administrator for 8(a) Business
Development (AA/8(a)BD) may approve an agency request
for a competitive 8(a) award below the competitive thresh-
olds.  Such requests will be approved only on a limited basis
and will be primarily granted where technical competitions
are appropriate or where a large number of responsible 8(a)
firms are available for competition.  In determining whether
a request to compete below the threshold will be approved,
the AA/8(a)BD will, in part, consider the extent to which the
requesting agency is supporting the 8(a) Program on a non-
competitive basis. The agency may include
recommendations for competition below the threshold in
the offering letter or by separate correspondence to the
AA/8(a)BD.

19.805-2 Procedures.
(a)  Offers shall be solicited from those sources identified

in accordance with 19.804-3.

(b)  The SBA will determine the eligibility of the firms
for award of the contract.  Eligibility will be determined by
the SBAas of the time of submission of initial offers which
include price.  Eligibility is based on Section 8(a) Program
criteria.

(1)  In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of the
solicitation, the estimated fair market price, and a list of
offerors ranked in the order of their standing for award (i.e.,
first low, second low, etc.) with the total evaluated price for
each offer, differentiating between basic requirements and
any options.  The SBA will consider the eligibility of the
first low offeror.  If the first low offeror is not determined to
be eligible, the SBAwill consider the eligibility of the next
low offeror until an eligible offeror is identified.  The SBA
will determine the eligibility of the firms and advise the
contracting officer within 5 working days after its receipt of
the list of bidders.  Once eligibility has been established by
the SBA, the successful offeror will be determined by the
contracting activity in accordance with normal contracting
procedures.

(2)  In negotiated acquisition, the SBAwill determine
eligibility when the successful offeror has been established
by the agency and the contract transmitted for signature
unless a referral has been made under 19.809, in which case
the SBAwill determine eligibility at that point.

(c)  In any case in which a firm is determined to be inel-
igible, the SBA will notify the firm of that determination.

(d)  The eligibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award.  Any party with information concerning the
eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13 CFR 124.517.

19.806 Pricing the 8(a) contract.
(a)  The contracting officer shall price the 8(a) contract

in accordance with Subpart 15.4.  If required by Subpart
15.4, the SBAshall obtain cost or pricing data from the 8(a)
contractor.  If the SBA requests audit assistance to deter-
mine the reasonableness of the proposed price in a sole
source acquisition, the contracting activity shall furnish it to
the extent it is available.

(b)  An 8(a) contract, sole source or competitive, may not
be awarded if the price of the contract results in a cost to the
contracting agency which exceeds a fair market price.

(c)  If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market
price within 10 working days.

(d)  The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA.  In
the event of a disagreement between the contracting officer
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and the SBA, the SBA may appeal in accordance with
19.810.

19.807 Estimating fair market price.
(a)  The contracting officer shall estimate the fair market

price of the work to be performed by the 8(a) contractor.
(b)  In estimating the fair market price for an acquisition

other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(c)  In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differences
in specifications, plans, transportation costs, packaging and
packing costs, and other circumstances.  Price indices may
be used as guides to determine the changes in labor and
material costs.  Comparison of commercial prices for simi-
lar items may also be used.

19.808 Contract negotiation.

19.808-1 Sole source.
(a)  The SBA is responsible for initiating negotiations

with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additional time, the
agency may, after notifying the SBA, proceed with the
acquisition from other sources.

(b)  The SBA should participate, whenever practicable,
in negotiating the contracting terms.  When mutually agree-
able, the SBA may authorize the contracting activity to
negotiate directly with the 8(a) contractor. Whether or not
direct negotiations take place, the SBA is responsible for
approving the resulting contract before award.

19.808-2 Competitive.
In competitive 8(a) acquisitions subject to Part 15, the

contracting officer conducts negotiations directly with the
competing 8(a) firms.  Conducting competitive negotiations
among 8(a) firms prior to SBA’s formal acceptance of the
acquisition for the 8(a) Program may be grounds for SBA’s
not accepting the acquisition for the 8(a) Program.

19.809 Preaward considerations.
The contracting officer should request a preaward survey

of the 8(a) contractor whenever considered useful.  If the
results of the preaward survey or other information avail-
able to the contracting officer raise substantial doubt as to

the firm’s ability to perform, the contracting officer must
refer the matter to SBA for Certificate of Competency con-
sideration under Subpart 19.6. 

19.810 SBA appeals.
(a) The SBA Administrator may submit the following

matters for determination to the agency head if the SBAand
the contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) A contracting officer’s decision to reject a specific
8(a) firm for award of an 8(a) contract after SBA’s accep-
tance of the requirement for the 8(a) Program.

(3) The terms and conditions of a proposed 8(a) con-
tract, including the contracting activity’s SIC code
designation and estimate of the fair market price.

(b) Notification of a proposed appeal to the agency head
by the SBA must be received by the contracting officer
within 5 working days after the SBAis formally notified of
the contracting officer’s decision.  The SBAwill provide the
agency Director for Small and Disadvantaged Business
Utilization a copy of this notification of the intent to appeal.
The SBA must send the written appeal to the head of the
contracting activity within 15 working days of SBA’s noti-
fication of intent to appeal or the contracting activity may
consider the appeal withdrawn.  Pending issuance of a deci-
sion by the agency head, the contracting officer must
suspend action on the acquisition.  The contracting officer
need not suspend action on the acquisition if the contracting
officer makes a written determination that urgent and com-
pelling circumstances that significantly affect the interests
of the United States will not permit waiting for a decision.

(c)  If the SBA appeal is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined
incapable of performance, if appropriate.  The decision shall
be made a part of the contract file.

19.811 Preparing the contracts.

19.811-1 Sole source.
(a)  The contract to be awarded by the agency to the SBA

shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern.  The contracting officer shall use the
Standard Form 26 as the award form, except for construc-
tion contracts, in which case the Standard Form 1442 shall
be used as required in 36.701(b).

(b)  The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:
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(1)  The award form shall cite 41 U.S.C. 253(c)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority for
use of other than full and open competition.

(2)  Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBAand the
8(a) contractor.

(3)  The following items shall be inserted by the SBA:
(i)  The SBA contract number.
(ii)  The effective date.
(iii)  The typed name of the SBA's contracting

officer.
(iv)  The signature of the SBA's contracting officer.
(v)  The date signed.

(4)  The SBAwill obtain the signature of the 8(a) con-
tractor prior to signing and returning the prime contract to
the contracting officer for signature.  The SBA will make
every effort to obtain signatures and return the contract, and
any subsequent bilateral modification, to the contracting
officer within a maximum of 10 working days.

(c) Except in procurements where the SBA will make
advance payments to its 8(a) contractor, the agency con-
tracting officer may, as an alternative to the procedures in
paragraphs (a) and (b) of this subsection, use a single con-
tract document for both the prime contract between the
agency and the SBAand its 8(a) contractor. The single con-
tract document shall contain the information in paragraphs
(b) (1), (2), and (3) of this subsection.  Appropriate blocks
on the Standard Form (SF) 26 or 1442 will be asterisked
and a continuation sheet appended as a tripartite agreement
which includes the following:

(1)  Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2)  The SBA office, the SBA contract number, name
of the SBA contracting officer, and lines for signature and
date signed.

(3)  Name and lines for the 8(a) subcontractor's signa-
ture and date signed.

(d) For acquisitions not exceeding the simplified acquisi-
tion threshold, the contracting officer may use the
alternative procedures in paragraph (c) of this subsection
with the appropriate simplified acquisition forms.

19.811-2 Competitive.
(a)  The contract will be prepared in accordance with

14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended as a tripartite agreement which includes the fol-
lowing:

(1)  The agency contracting activity, prime contract
number, name of agency contracting officer, and lines for
signature, date signed, and effective date.

(2)  The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signature
and date signed.

(b)  The process for obtaining signatures shall be as spec-
ified in 19.811-1(b)(4).

19.811-3 Contract clauses.
(a)  The contracting officer shall insert the clause at

52.219-11, Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).  

(b)  The contracting officer shall insert the clause at
52.219-12, Special 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of 19.811-
1(a) and (b).

(c)  The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedure in 19.811-1(c).

(d)  The contracting officer shall insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.  

(1)  The clause at 52.219-18 with its Alternate I will
be used when competition is to be limited to 8(a) concerns
within one or more specific SBA districts pursuant to
19.804-2.

(2)  The clause at 52.219-18 with its Alternate II will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e)  The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812 Contract administration.
(a)  The contracting officer shall assign contract admin-

istration functions, as required, based on the location of the
8(a) contractor (see DoD Directory of Contract
Administration Services Components (DoD 4105.59-H)).

(b)  The agency shall distribute copies of the contract(s)
in accordance with Part 4.  All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c)  To the extent consistent with the contracting activ-
ity's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.
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(d)  An 8(a) contract, whether in the base or an option
year, must be terminated for convenience if the 8(a) concern
to which it was awarded transfers ownership or control of
the firm or if the contract is transferred or novated for any
reason to another firm, unless the Administrator of the SBA
waives the requirement for contract termination (13 CFR
124.515).  The Administrator may waive the termination
requirement only if certain conditions exist.  Moreover, a
waiver of the requirement for termination is permitted only
if the 8(a) firm’s request for waiver is made to the SBAprior
to the actual relinquishment of ownership or control, except
in the case of death or incapacity where the waiver must be
submitted within 60 days after such an occurrence.  The
clauses in the contract entitled “Special 8(a) Contract
Conditions” and “Special 8(a) Subcontract Conditions”
require the SBA and the 8(a) subcontractor to notify the
contracting officer when ownership of the firm is being
transferred.  When the contracting officer receives informa-
tion that an 8(a) contractor is planning to transfer ownership
or control to another firm, the contracting officer must take
action immediately to preserve the option of waiving the
termination requirement.  The contracting officer should
determine the timing of the proposed transfer and its effect
on contract performance and mission support.  If the con-
tracting officer determines that the SBA does not intend to
waive the termination requirement, and termination of the
contract would severely impair attainment of the agency’s
program objectives or mission, the contracting off i c e r
should immediately notify the SBA in writing that the
agency is requesting a waiver. Within 15 business days
thereafter, or such longer period as agreed to by the agency
and the SBA, the agency head must either confirm or with-
draw the request for waiver.  Unless a waiver is approved by
the SBA, the contracting officer must terminate the contract
for convenience upon receipt of a written request by the
SBA.  This requirement for a convenience termination does
not affect the Government’s right to terminate for default if
the cause for termination of an 8(a) contract is other than the
transfer of ownership or control. 

Subpart 19.9—Very Small Business Pilot
Program

19.901  General.
(a) The Very Small Business Pilot Program was estab-

lished under Section 304 of the Small Business
Administration Reauthorization and Amendments Act of
1994 (Public Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are
substantially below SBA’s size standards by reserving cer-
tain acquisitions for competition among such concerns.   

(c) This pilot program terminates on September 30,
2000.  Therefore, any award under this program must be
made on or before this date.

19.902  Definition.
“Designated SBA district” means the geographic area

served by any of the following SBAdistrict offices:
(1) Albuquerque, NM, serving New Mexico.
(2) Los Angeles, CA, serving the following counties

in California:  Los Angeles, Santa Barbara, and Ventura.
(3) Boston, MA, serving Massachusetts.
(4) Louisville, KY, serving Kentucky.
(5) Columbus, OH, serving the following counties in

Ohio:  Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock,
Hardin, Highland, Hocking, Holmes, Jackson, Knox,
Lawrence, Licking, Logan, Madison, Marion, Meigs,
Mercer, Miami, Monroe, Montgomery, Morgan, Morrow,
Muskingum, Noble, Paulding, Perry, Pickaway, Pike,
Preble, Putnam, Richland, Ross, Scioto, Shelby, Union, Van
Wert, Vinton, Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.
(7) Detroit, MI, serving Michigan.
(8) Philadelphia, PA, serving the State of Delaware

and the following counties in Pennsylvania:  Adams, Berks,
Bradford, Bucks, Carbon, Chester, Clinton, Columbia,
Cumberland, Dauphin, Delaware, Franklin, Fulton,
Huntington, Juniata, Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mifflin, Monroe,
M o n t g o m e r y, Montour, Northampton, Northumberland,
Philadelphia, Perry, Pike, Potter, Schuylkill, Snyder,
Sullivan, Susquehanna, Tioga, Union, Wayne, Wyoming,
and York.

(9) El Paso, TX, serving the following counties in
Texas:  Brewster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following counties in
California:  Orange, Riverside, and San Bernadino.

19.903  Applicability.
(a) The Very Small Business Pilot Program applies to

acquisitions, including construction acquisitions, with an
estimated value exceeding $2,500 but not greater than
$50,000, when—

(1) In the case of an acquisition for supplies, the con-
tracting office is located within the geographical area served
by a designated SBA district; or

(2) In the case of an acquisition for other than sup-
plies, the contract will be performed within the geographical
area served by a designated SBAdistrict.
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(b) The Very Small Business Pilot Program does not
apply to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program; or

(2) Any requirement that is subject to the Small
Business Competitiveness Demonstration Program (see
Subpart 19.10).

19.904  Procedures.
(a) A contracting officer shall set-aside for very small

business concerns each acquisition that has an anticipated
dollar value exceeding $2,500 but not greater than $50,000
if—

(1) In the case of an acquisition for supplies—
(i) The contracting office is located within the geo-

graphical area served by a designated SBAdistrict; and
(ii) There is a reasonable expectation of obtaining

offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery; or

(2) In the case of an acquisition for services—
(i) The contract will be performed within the geo-

graphical area served by a designated SBAdistrict; and
(ii) There is a reasonable expectation of obtaining

offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery.

(b) Contracting officers shall determine the applicable
designated SBA district office as defined at 19.902.  The
geographic areas served by the SBALos Angeles and Santa
Ana District offices will be treated as one designated SBA
district for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
(a)(1)(ii) and (a)(2)(ii) of this section, the contracting offi-
cer shall document the file and proceed with the acquisition
in accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm.  If there is no
offer received from a very small business concern, the con-
tracting officer shall cancel the very small business set-aside
and proceed with the acquisition in accordance with Subpart
19.5.

19.905  Solicitation provision and contract clause.
The contracting officer shall use the clause at 52.219-5,

Very Small Business Set-Aside, in solicitations and con-
tracts if the acquisition is set aside for very small business
concerns.

(a) The contracting officer shall use the clause at
52.219-5 with its Alternate I—

(1) In construction or service contracts; or
(2) When the acquisition is for a product in a class for

which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(b) The contracting officer shall use the clause at
52.219-5 with its Alternate II when Alternate I does not
apply, the acquisition is processed under simplified acquisi-
tion procedures, and the total amount of the contract does
not exceed $25,000.

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.
The Small Business Competitiveness Demonstration

Program was established by the Small Business
Competitiveness Demonstration Program Act of 1988,
Public Law 100-656 (15 U.S.C. 644 note).  Pursuant to the
Small Business Reauthorization Act (Public Law 105-135),
the Small Business Competitiveness Demonstration
Program has been extended indefinitely. The program is
implemented by an OFPP Policy Directive and Test Plan,
dated August 31, 1989, as amended on April 16, 1993,
which remains in effect until supplemented or revised to
reflect the statutory changes in Public Law 105-135.
Pursuant to Section 713(a) of Public Law 100-656, the
requirements of the FAR that are inconsistent with the pro-
gram procedures are waived.  The program consists of two
major components—

(a) Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definition.
“Emerging small business,” as used in this subpart,

means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a con-
tracting opportunity.

19.1003 Purpose.
The purpose of the Program is to—
(a) Assess the ability of small businesses to compete

successfully in certain industry categories without competi-
tion being restricted by the use of small business set-asides.
This portion of the program is limited to the four designated
industry groups listed in section 19.1005.

(b) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
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to be reserved for ESB participation only. This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

(c) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.

19.1004 Participating agencies.
The following agencies have been identified as partici-

pants in the demonstration program:
The Department of Agriculture.
The Department of Defense, except the National

Imagery and Mapping Agency.
The Department of Energy.
The Department of Health and Human Services.
The Department of the Interior.
The Department of Transportation.
The Department of Veterans Affairs.
The Environmental Protection Agency.
The General Services Administration.
The National Aeronautics and Space Administration.

19.1005 Applicability.
(a)  Designated industry groups. (1)  Construction under

standard industrial classification (SIC) codes that comprise
Major Groups 15, 16, and 17 (excluding dredging—Federal
Procurement Data System (FPDS) service codes Y216 and
Z216).

(2)  Refuse systems and related services including
portable sanitation services, under SIC code 4212 or 4953,
limited to FPDS service code S205.

(3)  Architectural and engineering services (including
surveying and mapping) under SIC codes 7389, 8711, 8712,
or 8713, which are awarded under the qualification-based
selection procedures required by 40 U.S.C. 541 et seq. (see
Subpart 36.6) (limited to FPDS service codes C111 through
C216, C219, T002, T004, T008, T009, T014, and R404).

(4)  Nonnuclear ship repair (including overhauls and
conversions) performed on nonnuclear propelled and non-
propelled ships under SIC code 3731, limited to FPDS
service codes J998 (repair performed east of the 108th
meridian) and J999 (repair performed west of the 108th
meridian).

(b)  Targeted industry categories.  Each participating
a g e n c y, in consultation with the Small Business
Administration, shall designate its own targeted industry
categories for enhanced small business participation.

19.1006 Procedures.
( a ) G e n e r a l. (1) All solicitations shall include the

applicable SIC code and size standards.
(2) The face of each award made pursuant to the pro-

gram shall contain a statement that the award is being issued
pursuant to the Small Business Competitiveness
Demonstration Program.

(b) Designated industry groups. (1) Solicitations for
acquisitions in any of the four designated industry groups
that have an anticipated dollar value greater than $25,000
shall not be considered for small business set-asides under
Subpart 19.5 (however, see paragraphs (b)(2) and (c)(1) of
this section).  Acquisitions in the designated industry groups
shall continue to be considered for placement under the 8(a)
Program (see Subpart 19.8) and the HUBZone Program (see
Subpart 19.13).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) E m e rging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that there
is a reasonable expectation of obtaining offers from two
or more responsible ESB's that will be competitive in
terms of market price, quality, and delivery.  If no such
reasonable expectation exists, the contracting off i c e r
s h a l l —

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(ii) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award.  If there is no quote from an ESB, or the quote is not
at a reasonable price, then the contracting officer shall can-
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instrumentality of the United States, or by the District of
Columbia, or by any corporation (all the stock of which is
beneficially owned by the United States) for the manufac-
ture or furnishing of materials, supplies, articles, and
equipment (referred to in this subpart as supplies) in any
amount exceeding $10,000, shall include or incorporate by
reference the stipulations required by the Act pertaining to
such matters as minimum wages, maximum hours, child
labor, convict labor, and safe and sanitary working condi-
tions.

22.603 Applicability.
The requirements in 22.602 apply to contracts (including

for this purpose, indefinite-delivery contracts, basic order-
ing agreements, and blanket purchase agreements) and
subcontracts under Section 8(a) of the Small Business Act,
for the manufacture or furnishing of supplies that are to be
performed within the United States, Puerto Rico, or the
Virgin Islands, and which exceed or may exceed $10,000,
unless exempted under 22.604.

22.604 Exemptions.

22.604-1 Statutory exemptions. 
Contracts for acquisition of the following supplies are

exempt from the Act:
(a)  Any item in those situations where the contracting

officer is authorized by the express language of a statute to
purchase "in the open market" generally (such as commer-
cial items, see Part 12); or where a specific purchase is
made under the conditions described in 6.302-2 in circum-
stances where immediate delivery is required by the public
exigency.

(b)  Perishables, including dairy, livestock, and nursery
products.

(c)  Agricultural or farm products processed for first sale
by the original producers.

(d)  Agricultural commodities or the products thereof
purchased under contract by the Secretary of Agriculture.

22.604-2 Regulatory exemptions. 
(a)  Contracts for the following acquisitions are fully

exempt from the Act (see 41 CFR 50-201.603):
(1)  Public utility services. 
(2)  Supplies manufactured outside the United States,

Puerto Rico, or the Virgin Islands.
(3)  Purchases against the account of a defaulting con-

tractor where the stipulations of the Act were not included
in the defaulted contract.

(4)  Newspapers, magazines, or periodicals,
contracted for with sales agents or publisher representatives,
which are to be delivered by the publishers thereof.

(b)(1)  Upon the request of the agency head, the
Secretary of Labor may exempt specific contracts or classes
of contracts from the inclusion or application of one or more
of the Act's stipulations; provided, that the request includes
a finding by the agency head stating the reasons why the
conduct of Government business will be seriously impaired
unless the exemption is granted.

(2)  Those requests for exemption that relate solely to
safety and health standards shall be transmitted to the—

Assistant Secretary for Occupational Safety and Health
U.S. Department of Labor
Washington, DC 202l0.

All other requests shall be transmitted to the—

Administrator of the Wage and Hour Division
U.S. Department of Labor
Washington, DC 202l0.

22.605 Rulings and interpretations of the Act.
(a)  As authorized by the Act, the Secretary of Labor has

issued rulings and interpretations concerning the adminis-
tration of the Act (see 41 CFR 50-206). The substance of
certain rulings and interpretations is as follows:

(1)  If a contract for $10,000 or less is subsequently
modified to exceed $10,000, the contract becomes subject
to the Act for work performed after the date of the modifi-
cation.

(2)  If a contract for more than $10,000 is subse-
quently modified by mutual agreement to $10,000 or less,
the contract is not subject to the Act for work performed
after the date of the modification.

(3)  If a contract awarded to a prime contractor con-
tains a provision whereby the prime contractor is made an
agent of the Government, the prime contractor is required to
include the stipulations of the Act in contracts in excess of
$10,000 awarded for and on behalf of the Government for
supplies that are to be used in the construction and equip-
ment of Government facilities.

(4)  If a contract subject to the Act is awarded to a
contractor operating Government-owned facilities, the stip-
ulations of the Act affect the employees of that contractor
the same as employees of contractors operating privately
owned facilities.

(5) Indefinite-delivery contracts, including basic
ordering agreements and blanket purchase agreements, are
subject to the Act unless it can be determined in advance
that the aggregate amount of all orders estimated to be
placed thereunder for 1 year after the effective date of the
agreement will not exceed $10,000. A determination shall
be made annually thereafter if the contract or agreement is
extended, and the contract or agreement modified if
necessary.
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(b)  [Reserved]

22.606—22.607 [Reserved]

22.608 Procedures.
(a) Award. When a contract subject to the Act is

awarded, the contracting officer, in accordance with regula-
tions or instructions issued by the Secretary of Labor and
individual agency procedures, shall furnish to the contractor
DOL publication WH-1313, Notice to Employees Working
on Government Contracts.

(b)  Breach of stipulation.  In the event of a violation of
a stipulation required under the Act, the contracting officer
shall, in accordance with agency procedures, notify the
appropriate regional office of the DOL, Wage and Hour
Division (see 22.609), and furnish any information avail-
able.

22.609 Regional jurisdictions of the Department of
Labor, Wage and Hour Division.
Geographic jurisdictions of the following regional off i c e s

of the DoL, Wage and Hour Division, are shown here, and
contracting officers should contact them in all situations
required by this subpart, unless otherwise specified:

(a)  The Region I and Region II office located in New
York, New York, has jurisdiction for Connecticut, Maine,
Massachusetts, New Hampshire, New Jersey, New Yo r k ,
Puerto Rico, Rhode Island, Vermont, and the Vi rg i n
I s l a n d s .

(b) The Region III office located in Philadelphia,
Pennsylvania, has jurisdiction for Delaware, the District of
Columbia, Maryland, Pennsylvania, Virginia, and West
Virginia.

(c) The Region IV o ffice located in Atlanta, Georg i a ,
has jurisdiction for Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South Carolina, and
Te n n e s s e e .

(d)  The Region V and Region VII office located in
Chicago, Illinois, has jurisdiction for Illinois, Indiana, Iowa,
Kansas, Michigan, Minnesota, Missouri, Nebraska, Ohio,
and Wisconsin.

(e)  The Region VI and Region VIII office located in
Dallas, Texas, has jurisdiction for Arkansas, Colorado,
Louisiana, Montana, New Mexico, North Dakota,
Oklahoma, South Dakota, Texas, Utah, and Wyoming.

(f)  The Region IX and Region X office located in San
Francisco, California, has jurisdiction for Alaska, Arizona,
California, Guam, Hawaii, Idaho, Nevada, Oregon, and
Washington.

22.610 Contract clause.
The contracting officer shall insert the clause at 52.222-

20, Walsh-Healey Public Contracts Act, in solicitations and
contracts covered by the Act (see 22.603, 22.604, and
22.605).

Subpart 22.7—[Reserved]

Subpart 22.8—Equal Employment
Opportunity

22.800 Scope of subpart.
This subpart prescribes policies and procedures pertain-

ing to nondiscrimination in employment by contractors and
subcontractors.

22.801 Definitions.
As used in this subpart—
“Affirmative action program” means a contractor’s pro-

gram that complies with Department of Labor regulations to
ensure equal opportunity in employment to minorities and
women.

“Compliance evaluation” means any one or combination
of actions that the Office of Federal Contract Compliance
Programs (OFCCP) may take to examine a Federal contrac-
tor’s compliance with one or more of the requirements of
E.O. 11246.

“Contractor” includes the terms “prime contractor” and
“subcontractor.”

“Deputy Assistant Secretary” means the Deputy
Assistant Secretary for Federal Contract Compliance, U.S.
Department of Labor, or a designee.

“Equal Opportunity clause” means the clause at 52.222-
26, Equal Opportunity, as prescribed in 22.810(e).

“E.O. 11246” means Parts II and IV of Executive Order
11246, September 24, 1965 (30 FR 12319), and any
Executive order amending or superseding this order (see
22.802).  This term specifically includes the Equal
Opportunity clause at 52.222-26, and the rules, regulations,
and orders issued pursuant to E.O. 11246 by the Secretary
of Labor or a designee.

“Prime contractor” means any person who holds, or has
held, a Government contract subject to E.O. 11246.

“Recruiting and training agency” means any person who
refers workers to any contractor or provides or supervises
apprenticeship or training for employment by any contrac-
tor.

“Site of construction” means the general physical loca-
tion of any building, highway, or other change or
improvement to real property that is undergoing construc-
tion, rehabilitation, alteration, conversion, extension,
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exceed the last approved contribution rate except when
approved by the contracting officer based upon justification
provided by the contractor. When no contribution was made
in the previous year for an existing ESOP, or when a new
ESOP is first established, and the contractor proposes to
make a contribution in the current year, the contribution rate
shall be subject to the contracting officer’s approval.

(C) When a plan or agreement exists wherein
the liability for the contribution can be compelled for a spe-
cific year, the expense associated with that liability is
assignable only to that period. Any portion of the contribu-
tion not funded by the time set for filing of the Federal
income tax return for that year or any extension thereof shall
not be allowable in subsequent years.

(D) When a plan or agreement exists wherein
the liability for the contribution cannot be compelled, the
amount contributed for any year is assignable to that year
provided the amount is funded by the time set for filing of
the Federal income tax return for that year.

( E ) When the contribution is in the form of stock,
the value of the stock contribution shall be limited to the fair
market value of the stock on the date that title is eff e c t i v e l y
transferred to the trust.  Cash contributions shall be allowable
only when the contractor furnishes evidence satisfactory to the
contracting officer demonstrating that stock purchases by the
E S O T are or will be at a fair market price; e . g ., makes arrange-
ments with the trust permitting the contracting officer to
examine purchases of stock by the trust to determine that
prices paid are at fair market value. When excessive prices are
paid, the amount of the excess will be credited to the same
indirect cost pools that were charged for the ESOP c o n t r i b u-
tions in the year in which the stock purchase occurs. However,
when the trust purchases the stock with borrowed funds which
will be repaid over a period of years by cash contributions
from the contractor to the trust, the excess price over fair mar-
ket value shall be credited to the indirect cost pools pro rata
over the period of years during which the contractor con-
tributes the cash used by the trust to repay the loan. When the
fair market value of unissued stock or stock of a closely held
corporation is not readily determinable, the valuation will be
made on a case-by-case basis taking into consideration the
guidelines for valuation used by the IRS.

(ii) Amounts contributed to an ESOP arising from
either—

(A) An additional investment tax credit (see
1975 Tax Reduction Act—TRASOP’s); or 

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unallowable.

(iii) The requirements of subdivision (j)(3)(ii) of
this subsection are applicable to Employee Stock
Ownership Plans.

( k ) D e f e rred compensation other than pensions. ( 1 )
Deferred compensation is an award given by an employer to

compensate an employee in a future cost accounting period or
periods for services rendered in one or more cost accounting
periods before the date of receipt of compensation by the
employee. Deferred compensation does not include the
amount of year-end accruals for salaries, wages, or bonuses
that are paid within a reasonable period of time after the end
of a cost accounting period. Subject to 31.205-6(a), deferred
awards are allowable when they are based on current or future
services. Awards made in periods subsequent to the period
when the work being remunerated was performed are not
a l l o w a b l e .

(2) The costs of deferred awards shall be measured,
allocated, and accounted for in compliance with the provi-
sions of 48 CFR 9904.415, Accounting for the Cost of
Deferred Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are allowable to the extent they would have been
allowable under prior acquisition regulations.

(l) Compensation incidental to business acquisitions.
The following costs are unallowable:

( 1 ) Payments to employees under agreements in
which they receive special compensation, in excess of the
contractor's normal severance pay practice, if their employ-
ment terminates following a change in the management
control over, or ownership of, the contractor or a substantial
portion of its assets.

(2) Payments to employees under plans introduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets in which those
employees receive special compensation, which is contin-
gent upon the employee remaining with the contractor for a
specified period of time.

(m) Fringe benefits. (1) Fringe benefits are allowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea-
sonable and are required by law, employer- e m p l o y e e
agreement, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to personal use by employees
(including transportation to and from work) is unallowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(f)).

( n ) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted
to employees on products or services produced by the con-
tractor or affiliates are unallowable.
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(o) Postretirement benefits other than pensions (PRB).
(1) PRB covers all benefits, other than cash benefits and life
insurance benefits paid by pension plans, provided to
employees, their beneficiaries, and covered dependents dur-
ing the period following the employees' retirement.
Benefits encompassed include, but are not limited to,
postretirement health care; life insurance provided outside a
pension plan; and other welfare benefits such as tuition
assistance, day care, legal services, and housing subsidies
provided after retirement.

(2) To be allowable, PRB costs must be reasonable
and incurred pursuant to law, employer-employee agree-
ment, or an established policy of the contractor. In addition,
to be allowable, PRB costs must also be calculated in accor-
dance with paragraphs (o)(2)(i), (ii), or (iii) of this section.

(i) Cash basis. Cost recognized as benefits when
they are actually provided, must be paid to an insurer,
provider, or other recipient for current year benefits or pre-
miums.

( i i ) Terminal funding. If a contractor elects a termi-
nal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays the
entire PRB liability to an insurer or trustee in a lump sum upon
the termination of employees (or upon conversion to such a
terminal-funded plan) to establish and maintain a fund or
reserve for the sole purpose of providing PRB to retirees. T h e
lump sum is allowable if amortized over a period of 15 years.

(iii) Accrual basis. Accrual costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain a fund or reserve
for the sole purpose of providing PRB to retirees. The
accrual must also be calculated in accordance with gener-
ally accepted actuarial principles and practices as
promulgated by the Actuarial Standards Board.

(3) To be allowable, costs must be funded by the time
set for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall
not be allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they
are assignable are unallowable.

( 5 ) Costs of postretirement benefits in subdivision
(o)(2)(iii) of this subsection attributable to past service (“tran-
sition obligation”) as defined in Financial A c c o u n t i n g
Standards Board Statement 106, paragraph 110, are allowable
subject to the following limitation:  The allowable amount of
such costs assignable to a contractor fiscal year cannot exceed
the amount of such costs which would be assigned to that con-
tractor fiscal year under the delayed recognition methodology
described in paragraphs 112 and 113 of Statement 106.

(6) The Government shall receive an equitable share
of any amount of previously funded PRB costs which revert
or inure to the contractor. Such equitable share shall reflect
the Government's previous participation in PRB costs
through those contracts for which cost or pricing data were
required or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for cer -
tain contractor personnel .  (1) Costs incurred after January
1, 1998, for compensation of a senior executive in excess of
the benchmark compensation amount determined applicable
for the contractor fiscal year by the Administrator, Office of
Federal Procurement Policy (OFPP), under Section 39 of
the OFPP Act (41 U.S.C. 435) are unallowable (10 U.S.C.
2324(e)(1)(P) and 41 U.S.C. 256(e)(1)(P)).  This limitation
is the sole statutory limitation on allowable senior executive
compensation costs incurred after January 1, 1998, under
new or previously existing contracts.  This limitation
applies whether or not the affected contracts were previ-
ously subject to a statutory limitation on such costs.  (Note
that pursuant to Section 804 of Pub. L. 105-261, the defini-
tion of “senior executive” in (p)(2)(ii) has been changed for
compensation costs incurred after January 1, 1999.)

(2) As used in this paragraph:
(i) “Compensation” means the total amount of

wages, salary, bonuses, deferred compensation (see paragraph
(k) of this subsection), and employer contributions to defined
contribution pension plans (see paragraphs (j)(5) and (j)(8) of
this subsection), for the fiscal year, whether paid, earned, or
otherwise accruing, as recorded in the contractor’s cost
accounting records for the fiscal year.

(ii) “Senior executive” means—
(A) Prior to January 2, 1999—

(1) The Chief Executive Officer (CEO) or any
individual acting in a similar capacity at the contractor's head-
quarters; 

( 2 ) The four most highly compensated
employees in management positions at the contractor's
headquarters, other than the CEO; and 

(3) If the contractor has intermediate home
o ffices or segments that report directly to the contractor's
headquarters, the five most highly compensated employees in
management positions at each such intermediate home off i c e
or segment. 

(B) Effective January 2, 1999, the five most
highly compensated employees in management positions at
each home office and each segment of the contractor,
whether or not the home office or segment reports directly to
the contractor’s headquarters.

(iii) “Fiscal year” means the fiscal year established
by the contractor for accounting purposes.

(iv) “Contractor's headquarters” means the highest
o rganizational level from which executive compensation costs
are allocated to Government contracts.
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Sec.
39.000 Scope of part.
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Subpart 39.1—General
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39.000 Scope of part.
This part prescribes acquisition policies and procedures

for use in acquiring information technology consistent with
other parts of this regulation and OMB Circular No. A-130,
Management of Federal Information Resources.

39.001 Applicability.
This part applies to the acquisition of information technol-

ogy by or for the use of agencies except for acquisitions of
information technology for national security systems.
H o w e v e r, acquisitions of information technology for national
security systems shall be conducted in accordance with
4 0 U.S.C. 1412 with regard to requirements for performance
and results-based management; the role of the agency Chief
Information Officer in acquisitions; and accountability.  T h e s e
requirements are addressed in OMB Circular No. A - 1 3 0 .

39.002 Definitions.
“Modular contracting,” as used in this part, means use of

one or more contracts to acquire information technology
systems in successive, interoperable increments.

“National security system,” as used in this part, means
any telecommunications or information system operated by
the United States Government, the function, operation, or
use of which—

(a) Involves intelligence activities;
(b) Involves cryptologic activities related to national

security;
(c) Involves command and control of military forces;
(d) Involves equipment that is an integral part of a

weapon or weapons system; or
(e) Is critical to the direct fulfillment of military or

intelligence missions.  This does not include a system that is
to be used for routine administrative and business applica-
tions, such as payroll, finance, logistics, and personnel
management applications. 

“Year 2000 compliant,” as used in this part, means, with
respect to information technology, that the information tech-
nology accurately processes date/time data (including, but

not limited to, calculating, comparing, and sequencing)
from, into, and between the twentieth and twenty-first cen-
turies, and the years 1999 and 2000 and leap year
calculations, to the extent that other information technology,
used in combination with the information technology being
acquired, properly exchanges date/time data with it.

Subpart 39.1—General

39.101 Policy.
(a)  Division A, Section 101(h), Title VI, Section 622 of the

Omnibus Appropriations and Authorization Act for Fiscal
Year 1999 (Pub. L. 105-277) requires that agencies may not
use appropriated funds to acquire information technology that
does not comply with 39.106, unless the agency’s Chief
Information Officer determines that noncompliance with
39.106 is necessary to the function and operation of the
agency or the acquisition is required by a contract in eff e c t
before October 21, 1998.  The Chief Information Officer must
send to the Office of Management and Budget a copy of all
waivers for forwarding to Congress.

(b) In acquiring information technology, agencies shall
identify their requirements pursuant to OMB Circular A - 1 3 0 ,
including consideration of security of resources, protection of
p r i v a c y, national security and emergency preparedness,
accommodations for individuals with disabilities, and energ y
e ff i c i e n c y.  When developing an acquisition strategy, contract-
ing officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.

39.102 Management of risk.
(a) Prior to entering into a contract for information tech-

nology, an agency should analyze risks, benefits, and costs.
(See Part 7 for additional information regarding require-
ments definition.)  Reasonable risk taking is appropriate as
long as risks are controlled and mitigated.  Contracting and
program office officials are jointly responsible for assess-
ing, monitoring and controlling risk when selecting projects
for investment and during program implementation. 

(b) Types of risk may include schedule risk, risk of tech-
nical obsolescence, cost risk, risk implicit in a particular
contract type, technical feasibility, dependencies between a
new project and other projects or systems, the number of
simultaneous high risk projects to be monitored, funding
availability, and program management risk.

(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information
t e c h n o l o g y.  Techniques include, but are not limited to:
prudent project management; use of modular contracting;
thorough acquisition planning tied to budget planning by
the program, finance and contracting offices; continuous
collection and evaluation of risk-based assessment data;
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prototyping prior to implementation; post implementation
reviews to determine actual project cost, benefits and
returns; and focusing on risks and returns using quantifi-
able measures. 

39.103 Modular contracting.
(a) This section implements Section 5202, Incremental

Acquisition of Information Technology, of the Clinger-
Cohen Act of 1996 (Public Law 104-106).  Modular
contracting is intended to reduce program risk and to incen-
tivize contractor performance while meeting the
Government’s need for timely access to rapidly changing
technology.  Consistent with the agency’s information tech-
nology architecture, agencies should, to the maximum
extent practicable, use modular contracting to acquire major
systems (see 2.101) of information technology. Agencies
may also use modular contracting to acquire non-major sys-
tems of information technology.

(b) When using modular contracting, an acquisition of a
system of information technology may be divided into sev-
eral smaller acquisition increments that—

(1) Are easier to manage individually than would be
possible in one comprehensive acquisition; 

(2) Address complex information technology objec-
tives incrementally in order to enhance the likelihood of
achieving workable systems or solutions for attainment of
those objectives;

(3) Provide for delivery, implementation, and testing
of workable systems or solutions in discrete increments,
each of which comprises a system or solution that is not
dependent on any subsequent increment in order to perform
its principal functions; 

(4) Provide an opportunity for subsequent increments
to take advantage of any evolution in technology or needs
that occur during implementation and use of the earlier
increments; and

(5) Reduce risk of potential adverse consequences on
the overall project by isolating and avoiding custom-
designed components of the system.

(c) The characteristics of an increment may vary depend-
ing upon the type of information technology being acquired
and the nature of the system being developed.  The follow-
ing factors may be considered:

(1) To promote compatibility, the information tech-
nology acquired through modular contracting for each
increment should comply with common or commercially
acceptable information technology standards when avail-
able and appropriate, and shall conform to the agency’s
master information technology architecture.

(2) The performance requirements of each increment
should be consistent with the performance requirements of
the completed, overall system within which the information

technology will function and should address interface
requirements with succeeding increments.

(d) For each increment, contracting officers shall choose
an appropriate contracting technique that facilitates the acqui-
sition of subsequent increments.  Pursuant to Parts 16 and 17
of the Federal Acquisition Regulation, contracting off i c e r s
shall select the contract type and method appropriate to the
circumstances (e . g., indefinite delivery, indefinite quantity
contracts, single contract with options, successive contracts,
multiple awards, task order contracts).  Contract(s) shall be
structured to ensure that the Government is not required to
procure additional increments.

(e) To avoid obsolescence, a modular contract for infor-
mation technology should, to the maximum extent
practicable, be awarded within 180 days after the date on
which the solicitation is issued.  If award cannot be made
within 180 days, agencies should consider cancellation of
the solicitation in accordance with 14.209 or 15.206(e).  To
the maximum extent practicable, deliveries under the con-
tract should be scheduled to occur within 18 months after
issuance of the solicitation.

39.104 [Reserved]

39.105 Privacy.
Agencies shall ensure that contracts for information tech-

nology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 552a) and Part 24.  In addition, each
agency shall ensure that contracts for the design, develop-
ment, or operation of a system of records using commercial
information technology services or information technology
support services include the following:

(a) Agency rules of conduct that the contractor and the
contractor's employees shall be required to follow.

(b) A list of the anticipated threats and hazards that the
contractor must guard against.

(c) A description of the safeguards that the contractor
must specifically provide.

(d) Requirements for a program of Government inspec-
tion during performance of the contract that will ensure the
continued efficacy and efficiency of safeguards and the dis-
covery and countering of new threats and hazards.

39.106 Year 2000 compliance.
When acquiring information technology that will be

required to perform date/time processing involving dates
subsequent to December 31, 1999, agencies shall ensure
that solicitations and contracts—

(a)(1) Require the information technology to be Year
2000 compliant; or

(2) Require that non-compliant information technol-
ogy be upgraded to be Year 2000 compliant prior to the
earlier of—
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request should include a suspense date and should identify
any information needed by the contracting officer.

(b) The responsible audit agency may decline requests
for services on a case-by-case basis, if resources of the audit
agency are inadequate to accomplish the tasks.
Declinations shall be in writing.

42.103 Contract audit services directory.
(a) DCAA maintains and distributes the Directory of

Federal Contract Audit Offices.  The directory identifies
cognizant audit offices and the contractors over which they
have cognizance.  Changes to audit cognizance shall be pro-
vided to DCAAso that the directory can be updated.

(b) Agencies may obtain a copy of the directory or infor-
mation concerning cognizant audit offices by contacting
the—

Defense Contract Audit Agency
ATTN:  CMO 
Publications Officer
8725 John J. Kingman Road
Suite 2135
Fort Belvoir, VA 22060-6219.

Subpart 42.2—Contract Administration
Services

42.201 Contract administration responsibilities.
(a) For each contract assigned for administration, the

contract administration office (CAO) (see 2.101) shall—
(1) Perform the functions listed in 42.302(a) to the

extent that they apply to the contract, except for the func-
tions specifically withheld;

(2) Perform the functions listed in 42.302(b) only
when and to the extent specifically authorized by the con-
tracting officer; and 

(3) Request supporting contract administration under
42.202(e) and (f) when it is required.

(b) The Defense Logistics Agency, Defense Contract
Management Command, Fort Belvoir, Virginia, and other
agencies offer a wide variety of contract administration and
support services.

42.202 Assignment of contract administration.
(a) Delegating functions.  As provided in agency proce-

dures, contracting officers may delegate contract
administration or specialized support services, either through
interagency agreements or by direct request to the cognizant
CAO listed in the Federal Directory of Contract
Administration Services Components.  The delegation
should include—

(1) The name and address of the CAO designated to
perform the administration (this information also shall be
entered in the contract);

(2) Any special instructions, including any functions
withheld or any specific authorization to perform functions
listed in 42.302(b);

(3) A copy of the contract to be administered; and
(4) Copies of all contracting agency regulations or

directives that are—
(i) Incorporated into the contract by reference; or 
(ii) Otherwise necessary to administer the contract,

unless copies have been provided previously.
(b) Special instru c t i o n s.  As necessary, the contracting

o fficer also shall advise the contractor (and other activities as
appropriate) of any functions withheld from or additional
functions delegated to the CAO.

(c) Delegating additional functions.  For individual con-
tracts or groups of contracts, the contracting office may
delegate to the CAO functions not listed in 42.302, provided
t h a t —

(1) Prior coordination with the CAO ensures the avail-
ability of required resources;

(2) In the case of authority to issue orders under pro-
visioning procedures in existing contracts and under basic
ordering agreements for items and services identified in the
schedule, the head of the contracting activity or designee
approves the delegation; and

(3) The delegation does not require the CAO to under-
take new or follow-on acquisitions.

(d) Rescinding functions.  The contracting officer at the
requesting agency may rescind or recall a delegation to
administer a contract or perform a contract administration
function, except for functions pertaining to cost accounting
standards and negotiation of forward pricing rates and indi-
rect cost rates (also see 42.003).  The requesting agency must
coordinate with the ACO to establish a reasonable transition
period prior to rescinding or recalling the delegation.

( e ) S e c o n d a ry delegations of contract administration.  (1)
A CAO that has been delegated administration of a contract
under paragraph (a) or (c) of this section, or a contracting
o ffice retaining contract administration, may request support-
ing contract administration from the CAO cognizant of the
contractor location where performance of specific contract
administration functions is required.  The request shall—

(i) Be in writing;
(ii) Clearly state the specific functions to be per-

formed; and 
(iii) Be accompanied by a copy of pertinent con-

tractual and other necessary documents.
(2) The prime contractor is responsible for managing

its subcontracts.  The CAO's review of subcontracts is nor-
mally limited to evaluating the prime contractor's
management of the subcontracts (see Part 44).  T h e r e f o r e ,

PART 42—CONTRACTADMINISTRATION AND AUDIT SERVICES 42.202

(FAC 97-12) 42-3

FAC 97–04 APRIL 24, 1998



supporting contract administration shall not be used for sub-
contracts unless—

(i) The Government otherwise would incur undue
c o s t ;

(ii) Successful completion of the prime contract is
threatened; or 

(iii) It is authorized under paragraph (f) of this sec-
tion or elsewhere in this regulation.

(f) Special surv e i l l a n c e.  For major system acquisitions
(see Part 34), the contracting officer may designate certain
high risk or critical subsystems or components for special
surveillance in addition to requesting supporting contract
administration.  This surveillance shall be conducted in a
manner consistent with the policy of requesting that the cog-
nizant CAO perform contract administration functions at a
contractor's facility (see 42.002).

(g) Refusing delegation of contract administration.  A n
agency may decline a request for contract administration ser-
vices on a case-by-case basis if resources of the agency are
inadequate to accomplish the tasks.  Declinations shall be in
w r i t i n g .

42.203 Contract administration services directory.
The Defense Contract Management Command (DCMC)

maintains and distributes the Federal Directory of Contract
Administration Services Components.  The directory lists
the names and telephone numbers of those DCMC and other
agency offices that offer contract administration services
within designated geographic areas and at specified con-
tractor plants.  Federal agencies may obtain a free copy of
the directory on disk by writing to—

HQ Defense Logistics Agency 
ATTN:  DCMCC-F 
8725 John J. Kingman Road 
Fort Belvoir, VA 22060-6221, 

or access it on the Internet at
http://www.dcmc.hq.dla.mil/casbook/casbook.htm.

Subpart 42.3—Contract Administration
Office Functions

42.301 General.
When a contract is assigned for administration under

Subpart 42.2, the contract administration office (CAO) shall
perform contract administration functions in accordance
with 48 CFR Chapter 1, the contract terms, and, unless oth-
erwise agreed to in an interagency agreement (see 42.002),
the applicable regulations of the servicing agency.

42.302 Contract administration functions.
(a) The following contract administration functions are

normally delegated to a CAO.  The contracting officer may
retain any of these functions, except those in paragraphs
(a)(5), (a)(9), and (a)(11) of this section, unless the con-
tracting officer has been designated to perform these
functions by the cognizant Federal agency (see 42.001).

(1) Review the contractor’s compensation structure.
(2) Review the contractor’s insurance plans.
(3) Conduct post-award orientation conferences.
(4) Review and evaluate contractors’proposals under

Subpart 15.4 and, when negotiation will be accomplished
by the contracting officer, furnish comments and recom-
mendations to that officer.

(5) Negotiate forward pricing rate agreements (see
15.407-3).

(6) Negotiate advance agreements applicable to treat-
ment of costs under contracts currently assigned for
administration (see 31.109).

(7) Determine the allowability of costs suspended or
disapproved as required (see Subpart 42.8), direct the sus-
pension or disapproval of costs when there is reason to
believe they should be suspended or disapproved, and
approve final vouchers.

( 8 ) Issue Notices of Intent to Disallow or not
Recognize Costs (see Subpart 42.8).

(9) Establish final indirect cost rates and billing rates
for those contractors meeting the criteria for contracting
officer determination in Subpart 42.7.

(10) Attempt to resolve issues in controversy, using
ADR procedures when appropriate (see Subpart 33.2); pre-
pare findings of fact and issue decisions under the Disputes
clause on matters in which the administrative contracting
officer (ACO) has the authority to take definitive action.

(11) In connection with Cost Accounting Standards
(see 30.601 and 48 CFR Chapter 99 (FAR Appendix))—

(i) Determine the adequacy of the contractor’s dis-
closure statements;

(ii) Determine whether disclosure statements are
in  compliance with Cost Accounting Standards and Part 31;

(iii) Determine the contractor’s compliance with
Cost Accounting Standards and disclosure statements, if
applicable; and

(iv) Negotiate price adjustments and execute sup-
plemental agreements under the Cost Accounting Standards
clauses at 52.230-2, 52.230-3, 52.230-4, 52.230-5, and
52.230-6.

(12) Review and approve or disapprove the contrac-
tor’s requests for payments under the progress payments or
performance-based payments clauses.
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52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of
[identify title of designated agency official here] and shall
not be binding until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—
(1) The Security Agreement (DD Form 441), includ-

ing the National Industrial Security Program Operating
Manual (DOD 5220.22-M); and 

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract
are changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of this contract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate I (Apr 1984).  If a cost contract for research and
development with an educational institution is contem-
plated, add the following paragraphs (e), (f), and (g) to the
basic clause:

(e) If a change in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the security
classification of this contract or any of its elements from an
unclassified status or a lower classification to a higher clas-
sification, or (2) in more restrictive area controls than
previously required, the Contractor shall exert every rea-
sonable effort compatible with the Contractor’s established
policies to continue the performance of work under the con-
tract in compliance with the change in security
classification or requirements. If, despite reasonable efforts,
the Contractor determines that the continuation of work

under this contract is not practicable because of the change
in security classification or requirements, the Contractor
shall notify the Contracting Officer in writing. Until resolu-
tion of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding all classified mater-
ial as required by this contract. 

(f) After receiving the written notification, the
Contracting Officer shall explore the circumstances sur-
rounding the proposed change in security classification or
requirements, and shall endeavor to work out a mutually
satisfactory method whereby the Contractor can continue
performance of the work under this contract. 

(g) If, 15 days after receipt by the Contracting Officer
of the notification of the Contractor’s stated inability to pro-
ceed, (1) the application to this contract of the change in
security classification or requirements has not been with-
drawn, or (2) a mutually satisfactory method for continuing
performance of work under this contract has not been
agreed upon, the Contractor may request the Contracting
Officer to terminate the contract in whole or in part. The
Contracting Officer shall terminate the contract in whole  or
in part, as may be appropriate, and the termination shall be
deemed a termination under the terms of the Termination for
the Convenience of the Government clause.

Alternate II (APR 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (e) to the basic clause:

(e) The Contractor shall be responsible for furnishing
to each employee and for requiring each employee engaged
on the work to display such identification as may be
approved and directed by the Contracting Officer. All pre-
scribed identification shall immediately be delivered to the
Contracting Officer, for cancellation upon the release of any
employee. When required by the Contracting Officer, the
Contractor shall obtain and submit fingerprints of all per-
sons employed or to be employed on the project. 

52.204-3 Taxpayer Identification.
As prescribed in 4.905, insert the following provision:

TAXPAYER IDENTIFICATION (OCT 1998)

(a) Definitions.
“Common parent,” as used in this  provision, means that

corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a
consolidated basis, and of which the offeror is a member.

“Taxpayer Identification Number (TIN),” as used in this
provision, means the number required by the Internal
Revenue Service (IRS) to be used by the offeror in report-
ing income tax and other returns.  The TIN may be either a
Social Security Number or an Employer Identification
Number.
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(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
IRS.  If the resulting contract is subject to the payment
reporting requirements described in Federal Acquisition
Regulation (FAR) 4.904, the failure or refusal by the offeror
to furnish the information may result in a 31 percent reduc-
tion of payments otherwise due under the contract.

(c) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)).  If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’s TIN.  

(d) Taxpayer Identification Number (TIN).
■ TIN:  _____________________.
■ TIN has been applied for.
■ TIN is not required because:

■ Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of a trade or business
in the United States and does not have an office or place of
business or a fiscal paying agent in the United States;

■ Offeror is an agency or instrumentality of a for-
eign government;

■ Offeror is an agency or instrumentality of the
Federal Government.

(e) Type of organization.
■ Sole proprietorship;
■ Partnership;
■ Corporate entity (not tax-exempt);
■ Corporate entity (tax-exempt);
■ Government entity (Federal, State, or local);
■ Foreign government;
■ International organization per 26 CFR 1.6049-4;
■ Other _________________________.

(f) Common parent.
■ Offeror is not owned or controlled by a common

parent as defined in paragraph (a) of this provision.
■ Name and TIN of common parent:

Name _____________________________
TIN ______________________________

(End of provision)

52.204-4 Printing/Copying Double-Sided on Recycled
Paper.
As prescribed in 4.304, insert the following clause:

PRINTING/COPYING DOUBLE-SIDED ON RECYCLED PAPER

(JUNE 1996)

(a) In accordance with Executive Order 12873, dated
October 20, 1993, as amended by Executive Order 12995,
dated March 25, 1996, the Offeror/Contractor is encouraged
to submit paper documents, such as offers, letters, or
reports, that are printed/copied double-sided on recycled
paper that has at least 20 percent postconsumer material.

(b) The 20 percent standard applies to high-speed copier
paper, offset paper, forms bond, computer printout paper,
carbonless paper, file folders, white woven envelopes, and
other uncoated printed and writing paper, such as writing
and office paper, book paper, cotton fiber paper, and cover
stock.  An alternative to meeting the 20 percent postcon-
sumer material standard is 50 percent recovered material
content of certain industrial by-products.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small
Business).
As prescribed in 4.603(b), insert the following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL BUSINESS)
(MAY 1999)

(a) Definition.  “Women-owned business concern,” as
used in this provision, means a concern that is at least 51
percent owned by one or more women; or in the case of any
publicly owned business, at least 51 percent of its stock is
owned by one or more women; and whose management and
daily business operations are controlled by one or more
women.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented
itself as a small business concern in paragraph (b)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.]  The offeror represents that it ■ is a
women-owned business concern.

(End of provision)

52.204-6  Data Universal Numbering System (DUNS)
Number.
As prescribed in 4.603(a), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) NUMBER

(JUNE 1999)

(a) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation
“DUNS” followed by the DUNS number that identifies the
offeror’s name and address exactly as stated in the offer.
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The DUNS number is a nine-digit number assigned by Dun
and Bradstreet Information Services.

(b) If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet directly to obtain one.  A
DUNS number will be provided immediately by telephone
at no charge to the offeror.  For information on obtaining a
DUNS number, the offeror, if located within the United
States, should call Dun and Bradstreet at 1-800-333-0505.
The offeror should be prepared to provide the following
information:

(1) Company name.
(2) Company address.
(3) Company telephone number.
(4) Line of business.
(5) Chief executive officer/key manager.
(6) Date the company was started.
(7) Number of people employed by the company.
(8) Company affiliation.

( c ) O fferors located outside the United States may obtain
the location and phone number of the local Dun and Bradstreet
Information Services office from the Internet home page at
h t t p : / / w w w.customerservice@dnb.com.  If an offeror is
unable to locate a local service center, it may send an e-mail
to Dun and Bradstreet at globalinfo@mail.dnb.com.

(End of provision)

52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-Bid). 
As prescribed in 7.305(a), insert the following provision:

NOTICE OF COST COMPARISON (SEALED-BID) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performance is
more economical. If Government performance is deter-
mined to be more economical, this solicitation will be
canceled and no contract will be awarded. 

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for bid opening. At the public bid
opening, the Contracting Officer will open the bids and the
envelope containing the cost estimate for Government per-
formance and announce the result. This announcement will
be based on an initial comparison of the cost of Government
performance with the cost of contract performance, as indi-
cated on the cost comparison form. 

(c) The abstract of bids, completed cost comparison
form, and detailed data supporting the cost estimate for

Government performance will be made available to inter-
ested parties for review for a period of _________________
[insert a number from 15 to 30, depending on the complex -
ity of the matter (see 7.306(a)(1)(iv))] working days,
beginning with the date the documents are available to
interested parties.  The Government will not make a final
determination either for contract or Government perfor-
mance during this period.  During this period, directly
affected parties may file with the Contracting Officer writ-
ten requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedures.  The appeals procedure shall be used
only to resolve questions concerning the calculation  of the
cost comparison and will not apply to decisions regarding
selection of one bidder in preference to another. Agency
determinations under the appeals procedure shall be final.

(d) After evaluation of bids and resolution of any
requests under the appeals procedure, the Contracting
Officer will either award a contract or cancel this solicita-
tion. The completed cost comparison analysis will be made
available to interested parties. 

(e) A cost estimate for Government performance is
considered a bid for purposes of this solicitation’s Late
Modifications of Bids or Withdrawal of Bids provision,
and a late modification that displaces an otherwise low
cost estimate for Government performance shall not be
considered. 

(End of provision)

52.207-2 Notice of Cost Comparison (Negotiated). 
As prescribed in 7.305(b), insert the following provision:

NOTICE OF COST COMPARISON (NEGOTIATED) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performance is more
economical. If Government performance is determined to
be more economical, this solicitation will be canceled and
no contract will be awarded. 

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for receipt of initial proposals. 

(c) After completion of proposal evaluation, negotiation,
and selection of the most advantageous proposal, the
Contracting Officer, in the presence of the preparer of the
cost estimate for Government performance, will open the
sealed cost estimate envelope. These officials will make a
cost comparison before public announcement. Depending
on whether the cost comparison result favors performance

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.207-2

52-21

FAC 97–12 JUNE 17, 1999



under contract or Government performance, the procedure
in either subparagraph (1) or (2) following applies:

(1) If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract and
publicly reveal the completed cost comparison form show-
ing the cost estimate for Government performance, its
detailed supporting data, and the Contractor’s name.
However, this award is conditioned on the offer remaining
the more economical alternative after (i) completion of a
public review period of ________ [insert a numeral from 15
to 30, depending upon the complexity of the matter (see
7.306(b)(3))] working days beginning with the date this
information is available to interested parties and (ii) resolu-
tion of any requests for review under the agency appeals
procedure (see paragraph (d) of this section). T h e
Government assumes no liability for costs incurred during
the periods specified in (i) and (ii). The Contracting Officer
will then either notify the Contractor in writing that it may
proceed with performance of the contract or will cancel the
contract at no cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will pub-
licly disclose this result, the completed cost comparison
form and its detailed supporting data, and the price of the
offer most advantageous to the Government. After (i) com-
pletion of a public review period of ______ [insert a
numeral from 15 to 30, depending upon the complexity of
the matter (see 7.306(b)(3))] working days beginning with
the date this information is available to interested parties
and (ii) resolution of any requests for review under the
agency appeals procedure (see paragraph (d) of this sec-
tion), the Contracting Officer will either cancel this
solicitation or award a contract, as appropriate. 

(d) During the public review period, directly affected
parties may file with the Contracting Officer written
requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedure.  The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency deter-
minations under the appeals procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government
performance shall not be considered.

(End of provision)

52.207-3 Right of First Refusal of Employment. 
As prescribed in 7.305(c), insert the following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT (NOV 1991)

(a) The Contractor shall give Government employees who
have been or will be adversely affected or separated as a result
of award of this contract the right of first refusal for employ-
ment openings under the contract in positions for which they
are qualified, if that employment is consistent with post-
Government employment conflict of interest standards.

(b) Within 10 days after contract award, the Contracting
O fficer will provide to the Contractor a list of all
Government employees who have been or will be adversely
affected or separated as a result of award of this contract.

(c) The Contractor shall report to the Contracting Officer
the names of individuals identified on the list who are hired
within 90 days after contract performance begins.  This
report shall be forwarded within 120 days after contract per-
formance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies. 
As prescribed in 7.203, insert the following provision: 

ECONOMIC PURCHASE QUANTITY—SUPPLIES (AUG 1987)

(a) Offerors are invited to state an opinion on whether the
quantity(ies) of supplies on which bids, proposals or quotes
are requested in this solicitation is (are) economically
advantageous to the Government.
_______________________________________________
_______________________________________________
_______________________________________________
_______________________________________________

(b) Each offeror who believes that acquisitions in differ-
ent quantities would be more advantageous is invited to
recommend an economic purchase quantity. If different
quantities are recommended, a total and a unit price must be
quoted for applicable items. An economic purchase quantity
is that quantity at which a significant price break occurs. If
there are significant price breaks at different quantity points,
this information is desired as well.

OFFEROR RECOMMENDATIONS

Price
Item Quantity Quotation Total
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___________ Percent decrease [Contracting Officer insert
percentage]

This increase or decrease shall apply to ____________.*

(End of clause)

* Contracting Officer shall insert in the blank the designa-
tion(s) to which the percentages apply, such as—
(1) The total contract quantity;
(2) Item 1 only; 
(3) Each quantity specified in the delivery schedule; 
(4) The total item quantity for each destination;or 
(5) The total quantity of each item without regard to desti-
nation. 

52.211-17 Delivery of Excess Quantities. 
As prescribed in 11.703(b), insert the following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any allowable variation in quantity), such excess
quantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
at the option of the Government, either be returned at the
C o n t r a c t o r’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.
As prescribed in 11.703(c), insert the following clause in

solicitations and contracts when a fixed-price construction
contract is contemplated that authorizes a variation in the
estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the unit-priced
item varies more than 15 percent above or below the esti-
mated quantity, an equitable adjustment in the contract price
shall be made upon demand of either party. The equitable
adjustment shall be based upon any increase or decrease in
costs due solely to the variation above 115 percent or below
85 percent of the estimated quantity. If the quantity varia-
tion is such as to cause an increase in the time necessary for
completion, the Contractor may request, in writing, an
extension of time, to be received by the Contracting Officer
within 10 days from the beginning of the delay, or within
such further period as may be granted by the Contracting

Officer before the date of final settlement of the contract.
Upon the receipt of a written request for an extension, the
Contracting Officer shall ascertain the facts and make an
adjustment for extending the completion date as, in the
judgement of the Contracting Officer, is justified.

(End of clause)

52.212-1 Instructions to Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following

provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS

(JUNE 1999)

(a) Standard industrial classification (SIC) code and
small business size standard. The SIC code and small busi-
ness size standard for this acquisition appear in Block 10 of
the solicitation cover sheet (SF 1449).  However, the small
business size standard for a concern which submits an offer
in its own name, but which proposes to furnish an item
which it did not itself manufacture, is 500 employees.

(b) Submission of offers.  Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation.  Offers may be sub-
mitted on the SF 1449, letterhead stationery, or as otherwise
specified in the solicitation.  As a minimum, offers must
show—

(1) The solicitation number; 
(2) The time specified in the solicitation for receipt of

offers;
(3) The name, address, and telephone number of the

offeror;
(4) A technical description of the items being offered

in sufficient detail to evaluate compliance with the require-
ments in the solicitation.  This may include product
literature, or other documents, if necessary;

(5) Terms of any express warranty;
(6) Price and any discount terms;
(7) “Remit to” address, if different than mailing

address; 
(8) A completed copy of the representations and cer-

tifications at FAR 52.212-3; 
(9) Acknowledgment of Solicitation Amendments; 
(10) Past performance information, when included as

an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (includ-
ing contract numbers, points of contact with telephone
numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement with
all terms, conditions, and provisions included in the solici-
tation. Offers that fail to furnish required representations or
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information, or reject the terms and conditions of the solic-
itation may be excluded from consideration. 

(c) Period for acceptance of offers. The offeror agrees
to hold the prices in its offer firm for 30 calendar days from
the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers.  Unless otherwise specified in
this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

( e ) Multiple offers.  Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions or
commercial items for satisfying the requirements of this solic-
itation.  Each offer submitted will be evaluated separately.

( f ) Late offers.  Offers or modifications of offers received
at the address specified for the receipt of offers after the exact
time specified for receipt of offers will not be considered.

( g ) Contract award (not applicable to Invitation for Bids) .
The Government intends to evaluate offers and award a con-
tract without discussions with offerors.  Therefore, the
o fferor's initial offer should contain the offeror's best terms
from a price and technical standpoint.  However, the
Government reserves the right to conduct discussions if later
determined by the Contracting Officer to be necessary.  T h e
Government may reject any or all offers if such action is in the
public interest; accept other than the lowest offer; and waive
informalities and minor irregularities in offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations.  Unless otherwise
provided in the Schedule, offers may not be submitted for
quantities less than those specified.  The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

( i ) Availability of re q u i rements documents cited in the
s o l i c i t a t i o n . ( 1 ) ( i ) The GSAIndex of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR Part
101-29, and copies of specifications, standards, and commer-
cial item descriptions cited in this solicitation may be
obtained for a fee by submitting a request to—

GSAFederal Supply Service Specifications Section
Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

( i i ) If the General Services A d m i n i s t r a t i o n ,
Department of Agriculture, or Department of Veterans

Affairs issued this solicitation, a single copy of specifica-
tions, standards, and commercial item descriptions cited in
this solicitation may be obtained free of charge by submit-
ting a request to the addressee in paragraph (i)(1)(i) of this
provision.  Additional copies will be issued for a fee.

( 2 ) The DoD Index of Specifications and Standards
(DoDISS) and documents listed in it may be obtained
from the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(i) Automatic distribution may be obtained on a
subscription basis.

(ii) Order forms, pricing information, and cus-
tomer support information may be obtained—

(A) By telephone at (215) 697-2667/2179; or
( B ) Through the DoDSSP Internet site at

http://www.dodssp.daps.mil.
(3) Nongovernment (voluntary) standards must be

obtained from the organization responsible for their prepa-
ration, publication, or maintenance.

( j ) Data Universal Numbering System (DUNS) Number.
(Applies to offers exceeding $25,000.)  The offeror shall
e n t e r, in the block with its name and address on the cover
page of its off e r, the annotation “DUNS” followed by the
DUNS number that identifies the off e r o r’s name and address.
If the offeror does not have a DUNS number, it should con-
tact Dun and Bradstreet to obtain one at no charge.  A n
o fferor within the United States may call 1-800-333-0505.
The offeror may obtain more information regarding the
DUNS number, including locations of local Dun and
Bradstreet Information Services offices for offerors located
outside the United States, from the Internet home page at
h t t p : / / w w w.customerservice@dnb.com.  If an offeror is
unable to locate a local service center, it may send an e-mail
to Dun and Bradstreet at globalinfo@mail.dnb.com.

(End of provision)

52.212-2 Evaluation—Commercial Items
As prescribed in 12.301(c), the Contracting Officer may

insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, price and other factors considered.  The
following factors shall be used to evaluate offers:
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___________________________________________
___________________________________________
___________________________________________

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per -
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
__________ [Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.] ( b )
Options. The Government will evaluate offers for award
purposes by adding the total price for all options to the total
price for the basic requirement.  The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced.  Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party.  Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
a written notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following

provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (JUNE 1999)

(a) Definitions. As used in this provision:
“Emerging small business” means a small business con-

cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated. 

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteria in 13 CFR part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern— 

(1) Which is at least 51 percent owned by one or more
women or, in the  case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and 

(2) Whose management and daily business operations
are controlled by one or more women. 

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;
or in the case of any publicly owned business, at least 51
percent of its stock is owned by one or more women; and
whose management and daily business operations are con-
trolled by one or more women. 

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.S.C. 7701).  (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit the information required
in paragraphs (b)(3) through (b)(5) of this provision to com-
ply with debt collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26 U.S.C. 6041,
6041A, and 6050M, and implementing regulations issued
by the Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to col-
lect and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)).  If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’s TIN.  

(3) Taxpayer Identification Number (TIN).
■ TIN:  _____________________.
■ TIN has been applied for.
■ TIN is not required because:

■ O fferor is a nonresident alien, foreign cor-
poration, or foreign partnership that does not have income
e ffectively connected with the conduct of a trade or busi-
ness in the United States and does not have an office or
place of business or a fiscal paying agent in the United
S t a t e s ;

■ Offeror is an agency or instrumentality of a
foreign government;

■ Offeror is an agency or instrumentality of the
Federal Government.

(4) Type of organization.
■ Sole proprietorship;
■ Partnership;
■ Corporate entity (not tax-exempt);
■ Corporate entity (tax-exempt);
■ Government entity (Federal, State, or local);
■ Foreign government;
■ International organization per 26 CFR 1.6049-4;
■ Other _________________________.
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(5) Common parent.
■ Offeror is not owned or controlled by a common

parent;
■ Name and TIN of common parent:
Name ___________________.
TIN _____________________.

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia.  Check all that apply.

(1) Small business concern.  The offeror represents as
part of its offer that it ■ is, ■ is not a small business concern. 

(2) Small disadvantaged business concern .
[Complete only if the offeror represented itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents, for general statistical purposes, that it ■
is, ■ is not a small disadvantaged business concern as
defined in 13 CFR 124.1002. 

(3) Women-owned small business concern.  [Complete
only if the offeror represented itself as a small business con -
cern in paragraph (c)(1) of this provision.]  The offeror
represents that it ■ i s, ■ is not a women-owned small busi-
ness concern. 

NOTE:  Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern (other than small
business concern).  [Complete only if the offeror is a
women-owned business concern and did not represent itself
as a small business concern in paragraph (c)(1) of this pro -
vision.]  The offeror represents that it ■ is a women-owned
business concern.

(5) Tie bid priority for labor surplus area concerns.  If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which costs to be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price: 

___________________________________________

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it ■ is, ■ is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate -
gories (TICs) or four designated industry groups (DIGs).]
Offeror represents as follows: 

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or 

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

(7) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
or FAR 52.219-25, Small Disadvantaged Business
P a rticipation Program—Disadvantaged Status and
R e p o rting, and the offeror desires a benefit based on its
disadvantaged status. ]

(i) General.  The offeror represents that either—
(A) It ■ is, ■ is not certified by the Small

Business Administration as a small disadvantaged business
concern and is listed, on the date of this representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration, and that no
material change in disadvantaged ownership and control has
occurred since its certification, and, where the concern is
owned by one or more individuals claiming disadvantaged
status, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It ■ has, ■ has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since its application was submitted.

(ii)  ■ Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint

__ 50 or fewer
__ 51—100
__ 101—250
__ 251—500
__ 501—750
__ 751—1,000
__ Over 1,000

__ $1 million or less
__ $1,000,001—$2 million
__ $2,000,001—$3.5 million
__ $3,500,001—$5 million
__ $5,000,001—$10 million
__ $10,000,001—$17 million
__ Over $17 million

NUMBER OF EMPLOYEES
AVERAGE ANNUAL GROSS

REVENUES
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( i ) A post office or common carrier for shipment
to the specific destination; or

( i i ) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

( 2 ) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the
Contractor shall—

( i ) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and 

( i i ) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do
so by the Contracting Officer within 180 days from the
date title to the supplies vests in the Government.

( c ) P reparation of invoice. (1) Upon delivery to a post
o ffice or common carrier (or, if shipped by other means,
the point of first receipt by the Government), the
Contractor shall—

( i ) Prepare an invoice as provided in this con-
tract, order, or blanket purchase agreement; and

( i i ) Display prominently on the invoice "FA S T
PAY. "

( 2 ) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item.  The Contractor
shall not include the cost of parcel post insurance.  If
transportation charges are stated separately on the
invoice, the Contractor shall retain related paid freight
bills or other transportation billings paid separately for a
period of 3 years and shall furnish the bills to the
Government upon request.

( 3 ) If this contract, order, or blanket purchase
agreement requires the preparation of a receiving report,
the Contractor shall prepare the receiving report on the
prescribed form or, alternatively, shall include the follow-
ing information on the invoice, in addition to that required
in paragraph (c)(1) of this clause:

( i ) A statement in prominent letters "NO
RECEIVING REPORT P R E PA R E D . "

( i i ) Shipment number.
( i i i ) Mode of shipment.
( i v ) At line item level— 

( A ) National stock number and/or manufac-
turer's part number;

( B ) Unit of measure;
( C ) S h i p - To Point;
( D ) Mark-For Point, if in the contract; and
( E ) F E D S T R I P / M I L S T R I P document num-

b e r, if in the contract.
( 4 ) If this contract, order, or blanket purchase

agreement does not require preparation of a receiving
report on a prescribed form, the Contractor shall include

on the invoice the following information at the line item
level, in addition to that required in paragraph (c)(1) of
this clause:

( i ) S h i p - To Point.
( i i ) Mark-For Point.
( i i i ) F E D S T R I P / M I L S T R I P document number,

if in the contract.
( 5 ) Where a receiving report is not required, the

Contractor shall include a copy of the invoice in each
s h i p m e n t .

( d ) C e rtification of invoice.  The Contractor certifies
by submitting an invoice to the Government that the sup-
plies being billed to the Government have been shipped or
delivered in accordance with shipping instructions issued
by the ordering off i c e r, in the quantities shown on the
invoice, and that the supplies are in the quantity and of the
quality designated by the contract, order, or blanket pur-
chase agreement.

( e ) Fast pay container identification.  The Contractor
shall mark all outer shipping containers "FA S T PAY." 

(End of clause)

5 2 . 2 1 3 - 2 Invoices. 
As prescribed in 13.302-5(b), insert the following

clause: 

IN V O I C E S ( AP R 1 9 8 4 )

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state—

( a ) The starting and ending dates of the subscription
delivery; and 

( b ) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in
e ffect upon receipt of payment.

(End of clause)

5 2 . 2 1 3 - 3 Notice to Supplier. 
As prescribed in 13.302-5(c), insert the following

c l a u s e :

NO T I C E TO SU P P L I E R ( AP R 1 9 8 4 )

This is a firm order ONLY if your price does not
exceed the maximum line item or total price in the
Schedule. Submit invoices to the Contracting Off i c e r. If
you cannot perform in exact accordance with this order,
WI T H H O L D PE R F O R M A N C E, and notify the Contracting
O fficer immediately, giving your quotation.

(End of clause)
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52.213-4  Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following

c l a u s e :

TE R M S A N D CO N D I T I O N S— SI M P L I F I E D AC Q U I S I T I O N S

( OT H E R TH A N CO M M E R C I A L IT E M S) (JU N E 1 9 9 9 )

( a ) The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

( 1 ) The clauses listed below implement provisions
of law or Executive order:

( i ) 52.222-3, Convict Labor (AU G 1996) (E.O.
11 7 5 5 ) .

( i i ) 52.233-3, Protest After Award (AU G 1 9 9 6 )
(31 U.S.C. 3553).

( 2 ) Listed below are additional clauses that apply:
( i ) 5 2 . 2 2 5 - 11, Restrictions on Certain Foreign

Purchases (AU G 1 9 9 8 ) .
( i i ) 52.232-1, Payments (AP R 1 9 8 4 ) .
( i i i ) 52.232-8, Discounts for Prompt Payment

(MAY 1 9 9 7 ) .
( i v ) 5 2 . 2 3 2 - 11, Extras (AP R 1 9 8 4 ) .
( v ) 52.232-25, Prompt Payment (JU N 1 9 9 7 ) .
( v i ) 52.233-1, Disputes (DE C 1 9 9 8 ) .
( v i i ) 52.244-6, Subcontracts for Commercial

Items and Commercial Components (OC T 1 9 9 8 ) .
( v i i i ) 52.253-1, Computer Generated Forms

(JA N 1 9 9 1 ) .
( b ) The Contractor shall comply with the following

FAR clauses, incorporated by reference, unless the cir-
cumstances do not apply:

( 1 ) The clauses listed below implement provisions
of law or Executive order:

( i ) 52.222-20, Walsh-Healey Public Contracts
Act (DE C 1996) (41 U.S.C. 35-45) (Applies to supply con-
tracts over $10,000 in the United States).

( i i ) 52.222-26, Equal Opportunity (FE B 1 9 9 9 )
(E.O. 11 2 4 6 ) (Applies to contracts over $10,000).

( i i i ) 52.222-35, A ffirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (AP R 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

( i v ) 52.222-36, A ffirmative Action for Wo r k e r s
with Disabilities (JU N 1998) (29 U.S.C. 793) (Applies to
contracts over $10,000).

( v ) 52.222-37, Employment Reports on
Disabled Veterans and Veterans of the Vietnam Era (JA N

1999) (38 U.S.C. 4212) (Applies to contracts over
$ 1 0 , 0 0 0 ) .

( v i ) 52.222-41, Service Contract Act of 1965, A s
Amended (M AY 1989) (41 U.S.C. 351, e t s e q.) (Applies to
service contracts over $2,500).

( v i i ) 52.223-5, Pollution Prevention and Right-
to-Know Information (AP R 1998) (E.O. 12856) (Applies
to services performed on Federal facilities).

( v i i i ) 52.225-3, Buy American A c t — S u p p l i e s
(JA N 1994) (41 U.S.C. 10) (Applies to supplies, and to
services involving the furnishing of supplies, if the con-
tract was—

( A ) Under $25,000; or 
( B ) Set aside for small business concerns,

regardless of dollar value).
(ix) 52.232-33, Payment by Electronic Funds

Transfer—Central Contractor Registration (May 1999).
(Applies when the payment will be made by electronic
funds transfer (EFT) and the payment office uses the
Central Contractor Registration (CCR) database as its
source of EFT i n f o r m a t i o n . )

(x) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(May 1999).  (Applies when the payment will be made by
E F T and the payment office does not use the CCR data-
base as its source of EFT i n f o r m a t i o n . )

( 2 ) Listed below are additional clauses that may
a p p l y :

( i ) 52.209-6, Protecting the Government's
Interest When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JU LY 1 9 9 5 )
(Applies to contracts over $25,000).

( i i ) 5 2 . 2 11-17, Delivery of Excess Quantities
(SE P T 1989) (Applies to fixed-price supplies).

( i i i ) 52.247-29, F.o.b. Origin (JU N 1 9 8 8 )
(Applies to supplies if delivery is f.o.b. origin).

( i v ) 52.247-34, F.o.b. Destination (NO V 1 9 9 1 )
(Applies to supplies if delivery is f.o.b. destination).

( c ) FAR 52.252-2, Clauses Incorporated by Refere n c e
(FE B 1 9 9 8).  This contract incorporates one or more
clauses by reference, with the same force and effect as if
they were given in full text.  Upon request, the
Contracting Officer will make their full text available.
Also, the full text of a clause may be accessed electroni-
cally at this/these address(es):

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

[ I n s e rt one or more Internet addre s s e s]

( d ) I n s p e c t i o n / A c c e p t a n c e.  The Contractor shall ten-
der for acceptance only those items that conform to the
requirements of this contract.  The Government reserves
the right to inspect or test any supplies or services that
have been tendered for acceptance.  The Government may
require repair or replacement of nonconforming supplies
or reperformance of nonconforming services at no
increase in contract price.  The Government must exercise
its postacceptance rights—
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sent either by registered or certified mail is the U.S. or
Canadian Postal Service postmark both on the envelope or
wrapper and on the original receipt from the U.S. or
Canadian Postal Service. Both postmarks must show a leg-
ible date or the proposal, response to a request for
information, or modification or revision shall be processed
as if mailed late. "Postmark" means a printed, stamped, or
otherwise placed impression (exclusive of a postage meter
machine impression) that is readily identifiable without fur-
ther action as having been supplied and affixed by
employees of the U.S. or Canadian Postal Service on the
date of mailing. Therefore, offerors or respondents should
request the postal clerk to place a legible hand cancellation
bull's eye postmark on both the receipt and the envelope or
wrapper.

(iv) Acceptable evidence to establish the time of
receipt at the Government installation includes the time/date
stamp of that installation on the proposal wrapper, other
documentary evidence of receipt maintained by the installa-
tion, or oral testimony or statements of Government
personnel. 

(v) The only acceptable evidence to establish the
date of mailing of a late offer, modification or revision, or
withdrawal sent by Express Mail Next Day Service-Post
Office to Addressee is the date entered by the post office
receiving clerk on the "Express Mail Next Day Service-Post
Office to Addressee" label and the postmark on both the
envelope or wrapper and on the original receipt from the
U.S. Postal Service. "Postmark" has the same meaning as
defined in paragraph (c)(3)(iii) of this provision, excluding
postmarks of the Canadian Postal Service.  Therefore, offer-
ors or respondents should request the postal clerk to place a
legible hand cancellation bull's eye postmark on both the
receipt and the envelope or wrapper.

(vi) Notwithstanding paragraph (c)(3)(i) of this
provision, a late modification or revision of an otherwise
successful proposal that makes its terms more favorable to
the Government will be considered at any time it is received
and may be accepted. 

(vii) Proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before award.  If the solicitation authorizes facsimile
proposals, proposals may be withdrawn via facsimile
received at any time before award, subject to the conditions
specified in the provision entitled "Facsimile Proposals."
Proposals may be withdrawn in person by an offeror or an
authorized representative, if the representative's identity is
made known and the representative signs a receipt for the
proposal before award. 

(viii)  If an emergency or unanticipated event inter-
rupts normal Government processes so that proposals
cannot be received at the office designated for receipt of
proposals by the exact time specified in the solicitation, and

urgent Government requirements preclude amendment of
the solicitation or other notice of an extension of the closing
date, the time specified for receipt of proposals will be
deemed to be extended to the same time of day specified in
the solicitation on the first work day on which normal
Government processes resume.  If no time is specified in the
solicitation, the time for receipt is 4:30 p.m., local time, for
the designated Government office.

(4)  Unless otherwise specified in the solicitation, the
offeror may propose to provide any item or combination of
items.

(5)  Proposals submitted in response to this solicita-
tion shall be in English and in U.S. dollars, unless otherwise
permitted by the solicitation.

(6)  Offerors may submit modifications to their pro-
posals at any time before the solicitation closing date and
time, and may submit modifications in response to an
amendment, or to correct a mistake at any time before
award.

(7)  Offerors may submit revised proposals only if
requested or allowed by the Contracting Officer.

(8)  Proposals may be withdrawn at any time before
award.  Withdrawals are effective upon receipt of notice by
the Contracting Officer.

(d)  Offer expiration date .  Proposals in response to this
solicitation will be valid for the number of days specified on
the solicitation cover sheet (unless a different period is pro-
posed by the offeror).

(e)  Restriction on disclosure and use of data. Offerors
that include in their proposals data that they do not want dis-
closed to the public for any purpose, or used by the
Government except for evaluation purposes, shall—

(1)  Mark the title page with the following legend:

This proposal includes data that shall not be disclosed
outside the Government and shall not be duplicated,
used, or disclosed—in whole or in part—for any purpose
other than to evaluate this proposal.  If, however, a con-
tract is awarded to this offeror as a result of—or in
connection with—the submission of this data, the
Government shall have the right to duplicate, use, or dis-
close the data to the extent provided in the resulting
contract.  This restriction does not limit the
Government's right to use information contained in this
data if it is obtained from another source without restric-
tion.  The data subject to this restriction are contained in
sheets [insert numbers or other identification of sheets];
and

(2)  Mark each sheet of data it wishes to restrict with
the following legend:

Use or disclosure of data contained on this sheet is sub-
ject to the restriction on the title page of this proposal.
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(f)  Contract award. (1)  The Government intends to
award a contract or contracts resulting from this solicitation
to the responsible offeror(s) whose proposal(s) represents
the best value after evaluation in accordance with the factors
and subfactors in the solicitation.

(2)  The Government may reject any or all proposals
if such action is in the Government’s interest.

(3)  The Government may waive informalities and
minor irregularities in proposals received. 

(4)  The Government intends to evaluate proposals
and award a contract without discussions with off e r o r s
(except clarifications as described in FAR 15.306(a)).
Therefore, the off e r o r’s initial proposal should contain the
o ff e r o r’s best terms from a cost or price and technical
standpoint.  The Government reserves the right to conduct
discussions if the Contracting Officer later determines
them to be necessary.  If the Contracting Officer deter-
mines that the number of proposals that would otherwise
be in the competitive range exceeds the number at which
an efficient competition can be conducted, the
Contracting Officer may limit the number of proposals in
the competitive range to the greatest number that will per-
mit an efficient competition among the most highly rated
p r o p o s a l s .

(5)  The Government reserves the right to make an
award on any item for a quantity less than the quantity
offered, at the unit cost or prices offered, unless the offeror
specifies otherwise in the proposal. 

(6)   The Government reserves the right to make mul-
tiple awards if, after considering the additional
administrative costs, it is in the Government’s best interest
to do so.

(7)  Exchanges with offerors after receipt of a pro-
posal do not constitute a rejection or counteroffer by the
Government. 

(8)  The Government may determine that a proposal is
unacceptable if the prices proposed are materially unbal-
anced between line items or subline items.  Unbalanced
pricing exists when, despite an acceptable total evaluated
price, the price of one or more contract line items is signif-
icantly overstated or understated as indicated by the
application of cost or price analysis techniques.  A proposal
may be rejected if the Contracting Officer determines that
the lack of balance poses an unacceptable risk to the
Government.

(9)  If a cost realism analysis is performed, cost real-
ism may be considered by the source selection authority in
evaluating performance or schedule risk.

(10)  A written award or acceptance of proposal
mailed or otherwise furnished to the successful offeror
within the time specified in the proposal shall result in a
binding contract without further action by either party.

(11)  The Government may disclose the following
information in postaward debriefings to other offerors:  

(i) The overall evaluated cost or price and techni-
cal rating of the successful offeror; 

(ii) The overall ranking of all offerors, when any
ranking was developed by the agency during source selec-
tion; 

(iii) A summary of the rationale for award; and 
(iv) For acquisitions of commercial items, the

make and model of the item to be delivered by the success-
ful offeror.

(End of provision)

Alternate I (Oct 1997). As prescribed in 15.209(a)(1),
substitute the following paragraph (f)(4) for paragraph
(f)(4) of the basic provision:

(f)(4)  The Government intends to evaluate proposals
and award a contract after conducting discussions with
offerors whose proposals have been determined to be within
the competitive range.  If the Contracting Officer deter-
mines that the number of proposals that would otherwise be
in the competitive range exceeds the number at which an
efficient competition can be conducted, the Contracting
Officer may limit the number of proposals in the competi-
tive range to the greatest number that will permit an
efficient competition among the most highly rated propos-
als.  Therefore, the offeror's initial proposal should contain
the offeror's best terms from a price and technical stand-
point.

Alternate II (Oct 1997) . As prescribed in 15.209(a)(2),
add a paragraph (c)(9) substantially the same as the follow-
ing to the basic clause:

(c)(9)  Offerors may submit proposals that depart
from stated requirements.  Such proposals shall clearly
identify why the acceptance of the proposal would be
advantageous to the Government.  Any deviations from the
terms and conditions of the solicitation, as well as the
comparative advantage to the Government, shall be clearly
identified and explicitly defined.  The Government
reserves the right to amend the solicitation to allow all
o fferors an opportunity to submit revised proposals based
on the revised requirements.

52.215-2 Audit and Records—Negotiation.
As prescribed in 15.209(b), insert the following clause:

AUDIT AND RECORDS—NEGOTIATION (JUNE 1999)

(a) As used in this clause, “records” includes books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.
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(b) Examination of costs.  If this is a cost-reimbursement,
incentive, time-and-materials, labor- h o u r, or price redeter-
minable contract, or any combination of these, the Contractor
shall maintain and the Contracting Off i c e r, or an authorized
representative of the Contracting Off i c e r, shall have the right
to examine and audit all records and other evidence suff i c i e n t
to reflect properly all costs claimed to have been incurred or
anticipated to be incurred directly or indirectly in performance
of this contract.  This right of examination shall include
inspection at all reasonable times of the Contractor's plants, or
parts of them, engaged in performing the contract.

(c) Cost or pricing data.  If the Contractor has been
required to submit cost or pricing data in connection with any
pricing action relating to this contract, the Contracting Off i c e r,
or an authorized representative of the Contracting Off i c e r, in
order to evaluate the accuracy, completeness, and currency of
the cost or pricing data, shall have the right to examine and
audit all of the Contractor's records, including computations
and projections, related to—

(1) The proposal for the contract, subcontract, or modi-
f i c a t i o n ;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modification;
o r

(4) Performance of the contract, subcontract or modifi-
cation.  

(d) C o m p t roller General—(1) The Comptroller General of
the United States, or an authorized representative, shall have
access to and the right to examine any of the Contractor's
directly pertinent records involving transactions related to this
contract or a subcontract hereunder.

(2) This paragraph may not be construed to require the
Contractor or subcontractor to create or maintain any record
that the Contractor or subcontractor does not maintain in the
ordinary course of business or pursuant to a provision of law.

(e) R e p o rt s.  If the Contractor is required to furnish cost,
funding, or performance reports, the Contracting Officer or an
authorized representative of the Contracting Officer shall have
the right to examine and audit the supporting records and
materials, for the purpose of evaluating— 

(1) The effectiveness of the Contractor's policies and
procedures to produce data compatible with the objectives of
these reports; and 

(2) The data reported.
(f) Av a i l a b i l i t y.  The Contractor shall make available at its

o ffice at all reasonable times the records, materials, and other
evidence described in paragraphs (a), (b), (c), (d), and (e) of
this clause, for examination, audit, or reproduction, until 3
years after final payment under this contract or for any shorter
period specified in Subpart 4.7, Contractor Records Retention,
of the Federal Acquisition Regulation (FAR), or for any longer
period required by statute or by other clauses of this contract.
In addition—

(1) If this contract is completely or partially terminated,
the Contractor shall make available the records relating to the
work terminated until 3 years after any resulting final termi-
nation settlement; and

(2) The Contractor shall make available records relating
to appeals under the Disputes clause or to litigation or the set-
tlement of claims arising under or relating to this contract until
such appeals, litigation, or claims are finally resolved.

(g) The Contractor shall insert a clause containing all the
terms of this clause, including this paragraph (g), in all sub-
contracts under this contract that exceed the simplified
acquisition threshold, and—

(1) That are cost-reimbursement, incentive, time-and-
materials, labor- h o u r, or price-redeterminable type or any
combination of these;

(2) For which cost or pricing data are required; or
(3) That require the subcontractor to furnish reports as

discussed in paragraph (e) of this clause.  
The clause may be altered only as necessary to identify

properly the contracting parties and the Contracting Off i c e r
under the Government prime contract.  

(End of clause)

Alternate I (Jan 1997).  As prescribed in 15.209(b)(2), in
facilities contracts, add the following sentence at the end of
paragraph (b) of the basic clause:  

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of, the facil-
ities under this contract.

Alternate II (Apr 1998). As prescribed in 15.209(b)(3),
add the following paragraph (h) to the basic clause:

( h ) The provisions of OMB Circular No. A-133, “Audits
of States, Local Governments, and Nonprofit Org a n i z a t i o n s , ”
apply to this contract.

Alternate III (June 1999).  As prescribed in 15.209(b)(4),
delete paragraph (d) of the basic clause and redesignate the
remaining paragraphs accordingly, and substitute the follow-
ing paragraph (e) for the redesignated paragraph (e) of the
basic clause:

(e) Av a i l a b i l i t y.  The Contractor shall make available at
its office at all reasonable times the records, materials, and
other evidence described in paragraphs (a), (b), (c), and (d) of
this clause, for examination, audit, or reproduction, until 3
years after final payment under this contract or for any shorter
period specified in Subpart 4.7, Contractor Records Retention,
of the Federal Acquisition Regulation (FAR), or for any longer
period required by statute or by other clauses of this contract.
In addition—

(1) If this contract is completely or partially terminated,
the Contractor shall make available the records relating to the
work terminated until 3 years after any resulting final termi-
nation settlement; and
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(2) The Contractor shall make available records relat-
ing to appeals under the Disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
until such appeals, litigation, or claims are finally resolved.

52.215-3  Request for Information or Solicitation for
Planning Purposes. 
As prescribed in 15.209(c), insert the following provision:

RE Q U E S T F O R IN F O R M AT I O N O R SO L I C I TAT I O N F O R PL A N N I N G

PU R P O S E S ( OC T 1 9 9 7 )

(a)  The Government does not intend to award a contract on
the basis of this solicitation or to otherwise pay for the infor-
mation solicited except as an allowable cost under other
contracts as provided in subsection 31.205-18, Bid and pro-
posal costs, of the Federal Acquisition Regulation.

(b)  Although “proposal” and “offeror” are used in this
Request for Information, your response will be treated as
information only.  It shall not be used as a proposal.

(c)  This solicitation is issued for the purpose of: [state pur -
p o s e] .

(End of provision)

5 2 . 2 1 5 - 4 [ R e s e r v e d ]

5 2 . 2 1 5 - 5 Facsimile Pro p o s a l s .
As prescribed in 15.209(e), insert the following provision:

FA C S I M I L E PR O P O S A L S ( OC T 1 9 9 7 )

(a)  D e f i n i t i o n.  “Facsimile proposal,” as used in this pro-
vision, means a proposal, revision or modification of a
proposal, or withdrawal of a proposal that is transmitted to and
received by the Government via facsimile machine.

(b)  Offerors may submit facsimile proposals as responses
to this solicitation.  Facsimile proposals are subject to the same
rules as paper proposals.

(c)  The telephone number of receiving facsimile equip-
ment is: [i n s e rt telephone number] .

(d)  If any portion of a facsimile proposal received by the
Contracting Officer is unreadable to the degree that confor-
mance to the essential requirements of the solicitation cannot
be ascertained from the document—

(1)  The Contracting Officer immediately shall notify
the offeror and permit the offeror to resubmit the proposal;  

(2)  The method and time for resubmission shall be pre-
scribed by the Contracting Officer after consultation with the
o fferor; and

(3)  The resubmission shall be considered as if it were
received at the date and time of the original unreadable sub-
mission for the purpose of determining timeliness, provided
the offeror complies with the time and format requirements for
resubmission prescribed by the Contracting Off i c e r.

(e)  The Government reserves the right to make award
solely on the facsimile proposal.  However, if requested to do
so by the Contracting Off i c e r, the apparently successful
o fferor promptly shall submit the complete original signed
p r o p o s a l .

(End of provision)

5 2 . 2 1 5 - 6 Place of Performance. 
As prescribed in 15.209(f), insert the following provision:

PL A C E O F PE R F O R M A N C E ( OC T 1 9 9 7 )

(a) The offeror or respondent, in the performance of any
contract resulting from this solicitation, ■ intends, ■ d o e s
not intend [check applicable block] to use one or more plants
or facilities located at a different address from the address of
the offeror or respondent as indicated in this proposal or
response to request for information. 

(b) If the offeror or respondent checks "intends" in para-
graph (a) of this provision, it shall insert in the following
spaces the required information:

PL A C E O F PE R F O R M A N C E NA M E A N D AD D R E S S O F OW N E R

( ST R E E T AD D R E S S, CI T Y, A N D OP E R ATO R O F T H E PL A N T

STAT E, CO U N T Y, ZI P CO D E) O R FA C I L I T Y I F OT H E R T H A N

OF F E R O R O R RE S P O N D E N T

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

(End of provision)

52.215-7  Annual Representations and Cert i f i c a t i o n s —
N e g o t i a t i o n .
As prescribed in 15.209(g), insert the following provision:

AN N U A L RE P R E S E N TAT I O N SA N D CE RT I F I C AT I O N S—
NE G O T I AT I O N ( OC T 1 9 9 7 )

The offeror has [check the appropriate block]: 
■ (a)  Submitted to the contracting office issuing this solic-

itation, annual representations and certifications dated
____________________ [i n s e rt date of signature on submis -
s i o n] that are incorporated herein by reference, and are
current, accurate, and complete as of the date of this proposal,
except as follows [i n s e rt changes that affect only this pro -
posal; if "none," so state]:

■ (b) Enclosed its annual representations and certifica-
t i o n s .

(End of provision)

52.215-8  Order of Precedence—Uniform Contract
F o r m a t .
As prescribed in 15.209(h), insert the following clause:

52.215-3
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ORDER OF PRECEDENCE—UNIFORM CONTRACT FORMAT

(OCT 1997)

Any inconsistency in this solicitation or contract shall be
resolved by giving precedence in the following order: 

(a)  The Schedule (excluding the specifications). 
(b)  Representations and other instructions.
(c)  Contract clauses. 
(d)  Other documents, exhibits, and attachments. 
(e)  The specifications.

(End of clause)

52.215-9 Changes or Additions to Make-or- B u y
Program. 
As prescribed in 15.408(a), insert the following clause:

CHANGES OR ADDITIONS TO MAKE-OR-BUY PROGRAM

(OCT 1997)

(a)  The Contractor shall perform in accordance with the
make-or-buy program incorporated in this contract.  If the
Contractor proposes to change the program, the Contractor
shall, reasonably in advance of the proposed change, (1)
notify the Contracting Officer in writing, and (2) submit jus-
tification in sufficient detail to permit evaluation.  Changes
in the place of performance of any "make" items in the pro-
gram are subject to this requirement.

(b)  For items deferred at the time of negotiation of this
contract for later addition to the program, the Contractor
shall, at the earliest possible time—

(1) Notify the Contracting Officer of each proposed
addition; and 

(2) Provide justification in sufficient detail to permit
evaluation.

(c)  Modification of the make-or-buy program to incor-
porate proposed changes or additions shall be effective upon
the Contractor's receipt of the Contracting Officer's written
approval.

(End of clause)

Alternate I  (Oct 1997). As prescribed in 15.408(a)(1)
add the following paragraph (d) to the basic clause:

(d)  If the Contractor desires to reverse the categoriza-
tion of "make" or "buy" for any item or items designated in
the contract as subject to this paragraph, it shall—

(1) Support its proposal with cost or pricing data
when permitted and necessary to support evaluation; and 

(2) After approval is granted, promptly negotiate
with the Contracting Officer an equitable reduction in the
contract price in accordance with paragraph (k) of the
Incentive Price Revision—Firm Target clause or paragraph
(m) of the Incentive Price Revision—Successive Targets
clause of this contract.

Alternate II  (Oct 1997). As prescribed in 15.408(a)(2),
add the following paragraph (d) to the basic clause:

(d)  If the Contractor desires to reverse the categoriza-
tion of "make" or "buy" for any item or items designated in
the contract as subject to this paragraph, it shall—

(1) Support its proposal with cost or pricing data to
permit evaluation; and 

(2) After approval is granted, promptly negotiate
with the Contracting Officer an equitable reduction in the
contract's total estimated cost and fee in accordance with
paragraph (e) of the Incentive Fee clause of this contract.

52.215-10  Price Reduction for Defective Cost or Pricing
Data.
As prescribed in 15.408(b), insert the following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA

(OCT 1997)

(a)  If any price, including profit or fee, negotiated in
connection with this contract, or any cost reimbursable
under this contract, was increased by any significant amount
because—

(1) The Contractor or a subcontractor furnished cost
or pricing data that were not complete, accurate, and current
as certified in its Certificate of Current Cost or Pricing Data; 

(2) A subcontractor or prospective subcontractor fur-
nished the Contractor cost or pricing data that were not
complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or Pricing Data; or 

(3) Any of these parties furnished data of any descrip-
tion that were not accurate, the price or cost shall be reduced
accordingly and the contract shall be modified to reflect the
reduction.

(b)  Any reduction in the contract price under paragraph
(a) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which—

(1) The actual subcontract; or 
(2) The actual cost to the Contractor, if there was no

subcontract, was less than the prospective subcontract cost
estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(c)(1)  If the Contracting Officer determines under para-
graph (a) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i)  The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.

52.215-10
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(ii)  The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of
the Contracting Officer.

(iii)  The contract was based on an agreement
about the total cost of the contract and there was no agree-
ment about the cost of each item procured under the
contract. 

(iv)  The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.

(2)(i)  Except as prohibited by subdivision (c)(2)(ii) of
this clause, an offset in an amount determined appropriate
by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract price reduction
if—

(A)  The Contractor certifies to the Contracting
Officer that, to the best of the Contractor's knowledge and
belief, the Contractor is entitled to the offset in the amount
requested; and

(B)  The Contractor proves that the cost or pric-
ing data were available before the “as of” date specified on
its Certificate of Current Cost or Pricing Data, and that the
data were not submitted before such date.

(ii)  An offset shall not be allowed if—
(A)  The understated data were known by the

Contractor to be understated before the “as of” date speci-
fied on its Certificate of Current Cost or Pricing Data; or 

(B)  The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the available
data had been submitted before the “as of” date specified on
its Certificate of Current Cost or Pricing Data.

(d)  If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1)  Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to the
Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury
under 26 U.S.C. 6621(a)(2); and

(2)  A penalty equal to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly
submitted cost or pricing data that were incomplete, inaccu-
rate, or noncurrent.

(End of clause)

52.215-11  Price Reduction for Defective Cost or Pricing
Data—Modifications.
As prescribed in 15.408(c), insert the following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA—
MODIFICATIONS (OCT 1997)

(a)  This clause shall become operative only for any
modification to this contract involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.403-4, except that this clause does
not apply to any modification if an exception under FAR
15.403-1 applies.

(b)  If any price, including profit or fee, negotiated in
connection with any modification under this clause, or any
cost reimbursable under this contract, was increased by any
significant amount because (1) the Contractor or a subcon-
tractor furnished cost or pricing data that were not complete,
accurate, and current as certified in its Certificate of Current
Cost or Pricing Data, (2) a subcontractor or prospective sub-
contractor furnished the Contractor cost or pricing data that
were not complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or Pricing Data, or
(3) any of these parties furnished data of any description
that were not accurate, the price or cost shall be reduced
accordingly and the contract shall be modified to reflect the
reduction. This right to a price reduction is limited to that
resulting from defects in data relating to modifications for
which this clause becomes operative under paragraph (a) of
this clause.

(c)  Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which—

(1) The actual subcontract; or 
(2) The actual cost to the Contractor, if there was no

subcontract, was less than the prospective subcontract cost
estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(d)(1)  If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i)  The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.

(ii)  The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
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once, but the total extension of performance hereunder shall
not exceed 6 months.  The Contracting Officer may exercise
the option by written notice to the Contractor within the
period specified in the Schedule.

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially

the same as the following: 

OPTION TO EXTEND THE TERM OF THE CONTRACT

(MAR 1989)

(a) The Government may extend the term of this contract
by written notice to the Contractor within [insert in the
clause the period of time in which the Contracting Officer
has to exercise the option], provided that the Government
shall give the Contractor a preliminary written notice of its
intent to extend at least 60 days before the contract expires.
The preliminary notice does not commit the Government to
an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option provision.

(c) The total duration of this contract, including the exer-
cise of any options under this clause, shall not exceed
___________ (months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
As prescribed in 19.307(a)(1), insert the following provi-

sion:

SMALL BUSINESS PROGRAM REPRESENTATIONS (MAY 1999)

(a)(1) The standard industrial classification (SIC) code
for this acquisition is _________________________ [insert
SIC code].  

(2) The small business size standard is
_____________ [insert size standard].  

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations.  (1) The offeror represents as part of
its offer that it ■ is, ■ is not a small business concern.

(2) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
s i o n.] The offeror represents, for general statistical

purposes, that it ■ is, ■ is not, a small disadvantaged busi-
ness concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.]  The offeror represents as part of its offer that it ■ is,
■ is not a women-owned small business concern.

(c) Definitions.
“Small business concern,” as used in this provision,

means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (a) of this
provision. 

“Women-owned small business concern,” as used in this
provision, means a small business concern—

(1) Which is at least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and 

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice.  (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small, small disadvantaged, or
women-owned small business concern in order to obtain a
contract to be awarded under the preference programs
established pursuant to section 8(a), 8(d), 9, or 15 of the
Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of
program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(ii) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

Alternate I (Oct 1998).  As prescribed in 19.307(a)(2),
add the following paragraph (b)(4) to the basic provision:

(4) [Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision].  [The offeror
shall check the category in which its ownership falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

52.219-1

52-95



52. FEDERALACQUISITION REGULATION

FAC 97–10 JANUARY 4, 1999

____ Asian-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) A m e r i c a n
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preced-
ing.

(End of provision)

Alternate II (Jan 1999). As prescribed in 19.307(a)(3),
add the following paragraph (b)(5) to the basic provision:

(5) [Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi-
sion.]  The offeror represents, as part of its offer, that—

(i) It ■ is, ■ is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no material
change in ownership and control, principal place of owner-
ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR part 126; and

(ii) It  ■ is,  ■is not a joint venture that complies with
the requirements of 13 CFR part 126, and the representation
in paragraph (b)(5)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are par-
ticipating in the joint venture.  [The offeror shall enter the
name or names of the HUBZone small business concern or
concerns that are participating in the joint venture:
________________________.]  Each HUBZone small
business concern participating in the joint venture shall sub-
mit a separate signed copy of the HUBZone representation.

52.219-2  Equal Low Bids.
As prescribed in 19.307(c), insert the following provi-

sion:

EQUAL LOW BIDS (OCT 1995)

(a) This provision applies to small business concerns
only.

(b) The bidder's status as a labor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids.  If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSAin which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.

__________________________________________
__________________________________________
(c) Failure to identify the labor surplus areas as specified

in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration.  If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSAconcern.

(End of provision)

52.219-3  Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NOTICE OF TOTAL HUBZONE SET-ASIDE (JAN 1999)

(a) D e f i n i t i o n.  “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business
A d m i n i s t r a t i o n .

(b) G e n e r a l . (1) Offers are solicited only from
HUBZone small business concerns.  Offers received from
concerns that are not HUBZone small business concerns
shall not be considered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of
a contract for—

(1) Services (except construction), at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern or employees of other
HUBZone small business concerns;

(2) Supplies (other than acquisition from a non-
manufacturer of the supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materials, will be
performed by the concern or other HUBZone small business
concerns;

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be spent on the concern's employees or the
employees of other HUBZone small business concerns;
o r

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small busi-
ness concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
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(c) Agreement. For the set-aside portion of the acquisi-
tion, a small business concern submitting an offer in its own
name agrees to furnish, in performing the contract, only end
items manufactured or produced by small business concerns
in the United States.  The term “United States” includes its
territories and possessions, the Commonwealth of Puerto
Rico, the trust territory of the Pacific Islands, and the
District of Columbia.  If this procurement is processed
under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small
business concern may furnish the product of any domestic
firm.  This paragraph does not apply in connection with
construction or service contracts.

(End of clause)

Alternate I (Oct 1995).  When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-8  Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS (JUNE 1999)

(a) It is the policy of the United States that small business
concerns, HUBZone small business concerns, small busi-
ness concerns owned and controlled by socially and
economically disadvantaged individuals, and small business
concerns owned and controlled by women shall have the
maximum practicable opportunity to participate in perform-
ing contracts let by any Federal agency, including contracts
and subcontracts for subsystems, assemblies, components,
and related services for major systems.  It is further the pol-
icy of the United States that its prime contractors establish
procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small busi-
ness concerns, HUBZone small business concerns, small
business concerns owned and controlled by socially and
economically disadvantaged individuals, and small business
concerns owned and controlled by women.

(b) The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent consis-
tent with efficient contract performance. The Contractor
further agrees to cooperate in any studies or surveys as
may be conducted by the United States Small Business
Administration or the awarding agency of the United
States as may be necessary to determine the extent of the
C o n t r a c t o r’s compliance with this clause.

(c) D e f i n i t i o n s.  As used in this contract—
(1) “Small business concern” means a small busi-

ness as defined pursuant to section 3 of the Small

Business Act and relevant regulations promulgated pur-
suant thereto.

(2) “HUBZone small business concern” means a
small business concern that appears on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business A d m i n i s t r a t i o n .

(3) “Small business concern owned and controlled
by socially and economically disadvantaged individuals”
means a small business concern that represents, as part of
its off e r, that it meets the definition of a small disadvan-
taged business concern in 13 CFR 1 2 4 . 1 0 0 2 .

( 4 ) “Small business concern owned and controlled
by women” means a small business concern—

(i) Which is at least 51 percent owned by one or
more women, or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(ii) Whose management and daily business oper-
ations are controlled by one or more women.

(d) Contractors acting in good faith may rely on writ-
ten representations by their subcontractors regarding their
status as a small business concern, a HUBZone small
business concern, a small business concern owned and
controlled by socially and economically disadvantaged
individuals, or a small business concern owned and con-
trolled by women.

(End of clause)

52.219-9  Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause: 

SM A L L BU S I N E S S SU B C O N T R A C T I N G PL A N ( JA N 1 9 9 9 )

(a) This clause does not apply to small business con-
cerns. 

(b) D e f i n i t i o n s.  As used in this clause—
“Commercial item” means a product or service that

satisfies the definition of commercial item in section
2.101 of the Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan
(including goals) that covers the off e r o r’s fiscal year and
that applies to the entire production of commercial items
sold by either the entire company or a portion thereof
(e . g., division, plant, or product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option
periods), applies to a specific contract, and has goals that
are based on the off e r o r’s planned subcontracting in sup-
port of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated
on a prorated basis to the contract.
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“Master plan” means a subcontracting plan that con-
tains all the required elements of an individual contract
plan, except goals, and may be incorporated into individ-
ual contract plans, provided the master plan has been
a p p r o v e d .

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered
into by a Federal Government prime Contractor or sub-
contractor calling for supplies or services required for
performance of the contract or subcontract.

(c) The off e r o r, upon request by the Contracting
O ff i c e r, shall submit and negotiate a subcontracting plan,
where applicable, that separately addresses subcontract-
ing with small business, HUBZone small business
concerns, small disadvantaged business, and women-
owned small business concerns.  If the offeror is
submitting an individual contract plan, the plan must sep-
arately address subcontracting with small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns, with a sepa-
rate part for the basic contract and separate parts for each
option (if any).  The plan shall be included in and made a
part of the resultant contract.  The subcontracting plan
shall be negotiated within the time specified by the
Contracting Off i c e r.  Failure to submit and negotiate the
subcontracting plan shall make the offeror ineligible for
award of a contract. 

(d) The offeror's subcontracting plan shall include the
f o l l o w i n g :

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns as
subcontractors.  The offeror shall include all subcontracts
that contribute to contract performance, and may include
a proportionate share of products and services that are
normally allocated as indirect costs.

(2) A statement of—
(i) Total dollars planned to be subcontracted for an

individual contract plan; or the offeror’s total projected
sales, expressed in dollars, and the total value of projected
subcontracts to support the sales for a commercial plan;

(ii) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(iv) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(v) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the
types planned for subcontracting to—

(i) Small business concerns; 
(ii) HUBZone small business concerns;
(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and A c c e s s
Network (PRO-Net) of the Small Business Administration
(SBA), the list of certified small disadvantaged business
concerns of the SBA, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, HUBZone small disadvantaged, and women-owned
small business trade associations).  A firm may rely on the
information contained in PRO-Net as an accurate represen-
tation of a concern’s size and ownership characteristics for
the purposes of maintaining a small and women-owned
small business source list. A firm shall rely on the informa-
tion contained in SBA’s list of small disadvantaged business
concerns as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintain-
ing a small disadvantaged business source list.  Use of
PRO-Net and/or the SBA list of small disadvantaged busi-
ness concerns as its source lists does not relieve a firm of its
responsibilities (e.g., outreach, assistance, counseling, pub-
licizing subcontracting opportunities) in this clause.

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with—

(i) Small business concerns; 
(ii) HUBZone small business concerns; 
(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(7) The name of the individual employed by the
offeror who will administer the offeror's subcontracting pro-
gram, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make
to assure that small business, HUBZone small business,
small disadvantaged business and women-owned small
business concerns have an equitable opportunity to compete
for subcontracts.

(9) Assurances that the offeror will include the clause
of this contract entitled “Utilization of Small Business
Concerns” in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require all
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction of any public facility) to adopt a subcontracting
plan that complies with the requirements of this clause.
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the subcontract for default or for the convenience of the
Government.

(d) That payments to be made under any subcontract
awarded under this contract will be made directly to the sub-
contractor by the ___________ [insert name of contracting
agency].

(e) That the subcontractor awarded a subcontract hereun-
der shall have the right of appeal from decisions of the
Contracting Officer cognizable under the “Disputes” clause
of said subcontract.

(f) To notify the _________ [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) eligibility was based plan to relinquish ownership or
control of the concern.

(End of clause)

52.219-12 Special 8(a) Subcontract Conditions.
As prescribed in 19.811-3(b), insert the following clause:

SPECIAL 8(A) SUBCONTRACT CONDITIONS (FEB 1990)

(a) The Small Business Administration (SBA) has
entered into Contract No.________ [insert number of con -
tract] with the ____________ [insert name of contracting
agency] to furnish the supplies or services as described
therein.  A copy of the contract is attached hereto and made
a part hereof.

(b) The ___________ [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behalf of the SBA, fulfill
and perform all of the requirements of Contract No. ______
[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and
every part of the contract.

(2) That the SBA has delegated responsibility, except
for novation agreements and advance payments, for the
administration of this subcontract to the _______ [insert
name of contracting agency] with complete authority to
take any action on behalf of the Government under the
terms and conditions of this subcontract.

(3) That it will not subcontract the performance of any
of the requirements of this subcontract to any lower tier sub-
contractor without the prior written approval of the SBA
and the designated Contracting Officer of the _______
[insert name of contracting agency].

(4) That it will notify the __________ [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(c) Payments, including any progress payments under
this subcontract, will be made directly to the subcontractor
by the ______ [insert name of contracting agency].

(End of clause)

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.
As prescribed in 19.508(e) or 19.811-3(e), insert the fol-

lowing clause:

LIMITATIONS ON SUBCONTRACTING (DEC 1996)

(a) This clause does not apply to the unrestricted portion
of a partial set-aside.

(b) By submission of an offer and execution of a con-
tract, the Offeror/Contractor agrees that in performance of
the contract in the case of a contract for—

(1) Services (except construction). At least 50 percent
of the cost of contract performance incurred for personnel
shall be expended for employees of the concern.

(2) Supplies (other than procurement from a nonman -
ufacturer of such supplies). The concern shall perform
work for at least 50 percent of the cost of manufacturing the
supplies, not including the cost of materials.

(3) General construction . The concern will perform
at least 15 percent of the cost of the contract, not including
the cost of materials, with its own employees.

(4) Construction by special trade contractors. The
concern will perform at least 25 percent of the cost of the
contract, not including the cost of materials, with its own
employees.

(End of clause)

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.
As prescribed in 19.708(b)(2), insert the following

clause:

LIQUIDATED DAMAGES—SUBCONTRACTING PLAN (JAN 1999)

(a) “Failure to make a good faith effort to comply with
the subcontracting plan”, as used in this clause, means a
willful or intentional failure to perform in accordance with
the requirements of the subcontracting plan approved under
the clause in this contract entitled “Small Business
Subcontracting Plan,” or willful or intentional action to
frustrate the plan.

(b) Performance shall be measured by applying the per-
centage goals to the total actual subcontracting dollars or, if
a commercial plan is involved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts
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covered by the commercial plan.  If, at contract completion
or, in the case of a commercial plan, at the close of the fis-
cal year for which the plan is applicable, the Contractor has
failed to meet its subcontracting goals and the Contracting
Officer decides in accordance with paragraph (c) of this
clause that the Contractor failed to make a good faith effort
to comply with its subcontracting plan, established in accor-
dance with the clause in this contract entitled “Small
Business Subcontracting Plan,” the Contractor shall pay the
Government liquidated damages in an amount stated.  The
amount of probable damages attributable to the Contractor’s
failure to comply shall be an amount equal to the actual dol-
lar amount by which the Contractor failed to achieve each
subcontract goal.

(c) Before the Contracting Officer makes a final deci-
sion that the Contractor has failed to make such good faith
e ffort, the Contracting Officer shall give the Contractor
written notice specifying the failure and permitting the
Contractor to demonstrate what good faith efforts have
been made and to discuss the matter.  Failure to respond
to the notice may be taken as an admission that no valid
explanation exists.  If, after consideration of all the perti-
nent data, the Contracting Officer finds that the
Contractor failed to make a good faith effort to comply
with the subcontracting plan, the Contracting Off i c e r
shall issue a final decision to that effect and require that
the Contractor pay the Government liquidated damages as
provided in paragraph (b) of this clause.

(d) With respect to commercial plans, the Contracting
O fficer who approved the plan will perform the functions
of the Contracting Officer under this clause on behalf of
all agencies with contracts covered by the commercial
p l a n .

(e) The Contractor shall have the right of appeal, under
the clause in this contract entitled, Disputes, from any
final decision of the Contracting Off i c e r.

(f) Liquidated damages shall be in addition to any
other remedies that the Government may have.

(End of clause)

5 2 . 2 1 9 - 1 7 Section 8(a) Aw a r d .
As prescribed in 19.811-3(c), insert the following

c l a u s e :

SE C T I O N 8 (A) AWA R D ( DE C 1 9 9 6 )

(a) By execution of a contract, the Small Business
Administration (SBA) agrees to the following:

(1) To furnish the supplies or services set forth in
the contract according to the specifications and the terms
and conditions by subcontracting with the Offeror who
has been determined an eligible concern pursuant to the

provisions of section 8(a) of the Small Business Act, as
amended (15 U.S.C. 637(a)).

(2) Except for novation agreements and advance
payments, delegates to the ______ [i n s e rt name of con -
tracting activity] the responsibility for administering the
contract with complete authority to take any action on
behalf of the Government under the terms and conditions
of the contract; p ro v i d e d, however that the contracting
agency shall give advance notice to the SBA before it
issues a final notice terminating the right of the subcon-
tractor to proceed with further performance, either in
whole or in part, under the contract.

(3) That payments to be made under the contract
will be made directly to the subcontractor by the con-
tracting activity.

(4) To notify the ___________ [i n s e rt name of con -
tracting agency] Contracting Officer immediately upon
notification by the subcontractor that the owner or owners
upon whom 8(a) eligibility was based plan to relinquish
ownership or control of the concern.

(5) That the subcontractor awarded a subcontract
hereunder shall have the right of appeal from decisions of
the cognizant Contracting Officer under the “Disputes”
clause of the subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and per-
form all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not
subcontract the performance of any of the requirements of
this subcontract to any lower tier subcontractor without
the prior written approval of the SBA and the cognizant
Contracting Officer of the ______________ [i n s e rt name
of contracting agency] .

(End of clause)

5 2 . 2 1 9 - 1 8 Notification of Competition Limited to
Eligible 8(a) Concerns.
As prescribed in 19.811-3(d), insert the following

c l a u s e :

NO T I F I C AT I O N O F CO M P E T I T I O N LI M I T E D TO EL I G I B L E 8 (A)
CO N C E R N S ( JU N E 1 9 9 9 )

(a) Offers are solicited only from small business con-
cerns expressly certified by the Small Business
Administration (SBA) for participation in the SBA's 8(a)
Program and which meet the following criteria at the time
of submission of off e r —

(1) The Offeror is in conformance with the 8(a) sup-
port limitation set forth in its approved business plan; and
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(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer in its own name agrees to furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States.  The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia.  If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm.  This subparagraph does not
apply in connection with construction or service contracts.

(2) The ____________ [insert name of SBA's con -
tractor] will notify the ____________ [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

[*Insert SIC code assigned to the acquisition by the
contracting activity.]

Alternate I (Nov 1989).  If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on the file
and serviced by ________ [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate II (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.
As prescribed in 19.1007(a), insert the following provi-

sion:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE SMALL

BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM

(JAN 1997)

(a) Definition. “Emerging small business” as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard
applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.]  The Offeror ■
is, ■ is not an emerging small business.

(c) [Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts].  [Check one of the
following.]

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer            ____ $1 million or less
____ 51   - 100               ____ $1,000,001 - $2 million
____ 101 - 250                ____ $2,000,001 - $3.5 million
____ 251 - 500               ____ $3,500,001 - $5 million
____ 501 - 750               ____ $5,000,001 - $10 million
____ 751 - 1,000            ____ $10,000,001 - $17 million
____ Over 1,000            ____ Over $17 million

(End of provision)

5 2 . 2 1 9 - 2 0 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-

sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE

(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only.  Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

5 2 . 2 1 9 - 2 1 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:
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SM A L L BU S I N E S S SI Z E RE P R E S E N TAT I O N F O R TA R G E T E D

IN D U S T RY CAT E G O R I E S U N D E R T H E SM A L L BU S I N E S S

CO M P E T I T I V E N E S S DE M O N S T R AT I O N PR O G R A M ( MAY 1 9 9 9 )

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts].  [Check one of the
following.]

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer        ____ $1 million or less
____ 51 - 100            ____  $1,000,001 - $2 million
____ 101 - 250          ____  $2,000,001 - $3.5 million
____ 251 - 500          ____  $3,500,001 - $5 million
____ 501 - 750          ____  $5,000,001 - $10 million
____ 751 - 1,000       ____  $10,000,001 - $17 million
____ Over 1,000        ____  Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-

sion:

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1998)

(a) General.  This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation.  Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.  

(b) Representations. (1) General.  The offeror repre-
sents, as part of its offer, that it is a small business under the
size standard applicable to this acquisition; and either—

■ (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and 

(A) No material change in disadvantaged
ownership and control has occurred since its certification; 

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(C) It is listed, on the date of this representa-
tion, on the register of small disadvantaged business concerns
maintained by the Small Business Administration or

■ (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2)  ■ For Joint Ventures.  The offeror represents, as
part of its offer, that it is a joint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision is accurate for
the small disadvantaged business concern that is participat-
ing in the joint venture.  [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture:_________________________.]

(c) Penalties and Remedies.  Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate I (Oct 1998). As prescribed in 19.307(b), add
the following paragraph (b)(3) to the basic provision:

(3) A d d re s s.  The offeror represents that its address ■
is, ■ is not in a region for which a small disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica-
tion.  The list of authorized small disadvantaged business
procurement mechanisms and regions is posted at
h t t p : / / w w w.arnet.gov/References/sdbadjustments.htm. T h e
o fferor shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
o fferor as listed on the Small Business A d m i n i s t r a t i o n ’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B.  For joint ven-
tures, “address” refers to the address of the small
disadvantaged business concern that is participating in the
joint venture. 

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

52.219-22 FEDERALACQUISITION REGULATION

52-104.2
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(3) The source of the savings (the instant contract, or
concurrent and future contracts), as follows:

(g) Calculating net acquisition savings.  (1) Acquisition
savings are realized when (i) the cost or price is reduced on
the instant contract, (ii) reductions are negotiated in concur-
rent contracts, (iii) future contracts are awarded, or (iv)
agreement is reached on a lump-sum payment for future
contract savings (see subparagraph (i)(4) below). Net acqui-
sition savings are first realized, and the Contractor shall be
paid a share, when Government costs and any negative
instant contract savings have been fully offset against acqui-
sition savings.

(2) Except in incentive contracts, Government costs
and any price or cost increases resulting from negative
instant contract savings shall be offset against acquisition
savings each time such savings are realized until they are
fully offset. Then, the Contractor’s share is calculated by
multiplying net acquisition savings by the appropriate
Contractor’s percentage sharing rate (see paragraph (f)
above). Additional Contractor shares of net acquisition sav-
ings shall be paid to the Contractor at the time realized.

(3) If this is an incentive contract, recovery of
Government costs on the instant contract shall be deferred
and offset against concurrent and future contract savings.
The Contractor shall share through the contract incentive
structure in savings on the instant contract items affected.
Any negative instant contract savings shall be added to the
target cost or to the target price and ceiling price, and the
amount shall be offset against concurrent and future con-
tract savings.

(4) If the Government does not receive and accept all
items on which it paid the Contractor’s share, the Contractor
shall reimburse the Government for the proportionate share
of these payments. 

(h) Contract adjustment. The modification accepting the
VECP (or a subsequent modification issued as soon as pos-

sible after any negotiations are completed) shall—
(1) Reduce the contract price or estimated cost by the

amount of instant contract savings, unless this is an incen-
tive contract;

(2) When the amount of instant contract savings is
negative, increase the contract price, target price and ceiling
price, target cost, or estimated cost by that amount;

(3) Specify the Contractor’s dollar share per unit on
future contracts, or provide the lump-sum payment;

(4) Specify the amount of any Government costs or
negative instant contract savings to be offset in determining
net acquisition savings realized from concurrent or future
contract savings; and

(5) Provide the Contractor ’s share of any net acquisi-
tion savings under the instant contract in accordance with
the following:

(i) Fixed-price contracts—add to contract price. 
(ii) Cost-reimbursement contracts—add to contract

fee. 
(i) Concurrent and future contract savings. (1) Payments

of the Contractor’s share of concurrent and future contract
savings shall be made by a modification to the instant con-
tract in accordance with subparagraph (h)(5) above. For
incentive contracts, shares shall be added as a separate firm-
fixed-price line item on the instant contract. The Contractor
shall maintain records adequate to identify the first deliv-
ered unit for 3 years after final payment under this contract.

(2) The Contracting Officer shall calculate the
Contractor’s share of concurrent contract savings by—

(i) Subtracting from the reduction in price negoti-
ated on the concurrent contract any Government costs or
negative instant contract savings not yet offset; and

(ii) Multiplying the result by the Contractor’s
sharing rate.

INCENTIVE

(VOLUNTARY)

PROGRAM REQUIREMENT

(MANDATORY)

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.248-1

52-341

FAC 97–12 JUNE 17, 1999

CONTRACTOR’S SHARE OF NET ACQUISITION SAVINGS
(Figures in Percent)

SHARING ARRANGEMENT

Instant Contract Rate

25

*

15

Instant Contract Rate
50

*

25

Concurrent and Future
Contract Rate

50

50

25

Concurrent and Future
Contract Rate

25

25

15

CONTRACT TYPE

*  Same sharing arrangement as the contract’s profit or fee adjustment formula.

**  Includes cost-plus-award-fee contracts.

Fixed-price (other than incentive)

Incentive (fixed-price or cost)

Cost-reimbursement (other than
incentive)**



(3) The Contracting Officer shall calculate the
Contractor’s share of future contract savings by—

(i) Multiplying the future unit cost reduction by the
number of future contract units scheduled for delivery dur-
ing the sharing period; 

(ii) Subtracting any Government costs or negative
instant contract savings not yet offset; and 

(iii) Multiplying the result by the Contractor’s
sharing rate.

(4) When the Government wishes and the Contractor
agrees, the Contractor’s share of future contract savings
may be paid in a single lump sum rather than in a series of
payments over time as future contracts are awarded. Under
this alternate procedure, the future contract savings may be
calculated when the VECP is accepted, on the basis of the
Contracting Officer’s forecast of the number of units that
will be delivered during the sharing period. T h e
Contractor’s share shall be included in a modification to this
contract (see subparagraph (h)(3) above) and shall not be
subject to subsequent adjustment.

(5) Alternate no-cost settlement method. When, in
accordance with subsection 48.104-3 of the Federal
Acquisition Regulation, the Government and the Contractor
mutually agree to use the no-cost settlement method, the
following applies:

(i) The Contractor will keep all the savings on the
instant contract and on its concurrent contracts only.

(ii) The Government will keep all the savings
resulting from concurrent contracts placed on other sources,
savings from all future contracts, and all collateral savings. 

(j) Collateral savings. If a VECP is accepted, the instant
contract amount shall be increased, as specified in subpara-
graph (h)(5) above, by 20 percent of any projected collateral
savings determined to be realized in a typical year of use
after subtracting any Government costs not previously off-
set. However, the Contractor’s share of collateral savings
shall not exceed (1) the contract’s firm-fixed-price, target
price, target cost, or estimated cost, at the time the VECPis
accepted, or (2) $100,000, whichever is greater. T h e
Contracting Officer shall be the sole determiner of the
amount of collateral savings, and that amount shall not be
subject to the Disputes clause or otherwise subject to litiga-
tion under 41 U.S.C. 601-613.

(k) Relationship to other incentives.  Only those benefits
of an accepted VECP not rewardable under performance,
design-to-cost (production unit cost, operating and support
costs, reliability and maintainability), or similar incentives
shall be rewarded under this clause. However, the targets of
such incentives affected by the VECP shall not be adjusted
because of VECP acceptance. If this contract specifies tar-
gets but provides no incentive to surpass them, the value
engineering sharing shall apply only to the amount of
achievement better than target. 

(l) S u b c o n t r a c t s.  The Contractor shall include an appro-
priate value engineering clause in any subcontract of $100,000
or more and may include one in subcontracts of lesser value.
In calculating any adjustment in this contract’s price for
instant contract savings (or negative instant contract savings),
the Contractor’s allowable development and implementation
costs shall include any subcontractor’s allowable development
and implementation costs, and any value engineering incen-
tive payments to a subcontractor, clearly resulting from a
V E C P accepted by the Government under this contract. T h e
Contractor may choose any arrangement for subcontractor
value engineering incentive payments; p ro v i d e d, that the pay-
ments shall not reduce the Government’s share of concurrent
or future contract savings or collateral savings. 

(m) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

These data, furnished under the Value Engineering clause of
contract ________, shall not be disclosed outside the
Government or duplicated, used, or disclosed, in whole or in
part, for any purpose other than to evaluate a value engi-
neering change proposal submitted under the clause. This
restriction does not limit the Government’s right to use
information contained in these data if it has been obtained
or is otherwise available from the Contractor or from
another source without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and sub-
mitted as limited rights technical data, the Government shall
have the rights specified in the contract modification imple-
menting the VECP and shall appropriately mark the data.
(The terms “unlimited rights” and “limited rights” are
defined in Part 27 of the Federal Acquisition Regulation.)

(End of clause)

Alternate I (Apr 1984). If the contracting officer selects
a mandatory value engineering program requirement, sub-
stitute the following paragraph (a) for paragraph (a) of the
basic clause:

(a) General. The Contractor shall (1) engage in a value
engineering program, and submit value engineering
progress reports, as specified in the Schedule and (2) submit
to the Contracting Officer any resulting value engineering
change proposals (VECP’s). In addition to being paid as the
Schedule specifies for this mandatory program, the
Contractor shall share in any net acquisition savings real-
ized from accepted VECP’s, in accordance with the pro-
gram requirement sharing rates in paragraph (f) below.

Alternate II (Apr 1984). If the contracting officer selects
both a value engineering incentive and mandatory value

52.248-1 FEDERALACQUISITION REGULATION

52-342 (FAC 97-12)
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 17

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.217-7  Option for Increased
Quantity—Separately Priced
Line Item. 17.208(e) C Yes I A A A A A

52.217-8  Option to Extend
Services. 17.208(f) C Yes I A A A A A

52.217-9  Option to Extend the
Term of the Contract. 17.208(g) C Yes I A A A A A

52.219-1  Small Business Program
Representations. 19.307(a)(1) P No K A A A A A A A A A A A A A A A A A A

Alternate I
                  √
19.307(a)(2) P No K A A A A A A A A A A A A A A A A A A

        Alternate II 19.307(a)(3) P No K A A A A A A A A A A A A A A A A A A

52.219-2  Equal Low Bids. 19.307(c) P No K A A A A A A A A A

                                      √
52.219-3  Notice of Total

HUBZone Set-Aside. 19.1308(a) C Yes I A A A A A A A A A A A A A A A A A A A
52.219-4  Notice of Price

Evaluation Preference for
HUBZone Small Business
Concerns.

19.1308(b) C Yes I A A A A A A A A A A A A A A A A A A

52.219-5  Very Small Business
Set-Aside. 19.905 C Yes A A A A A A A A A A A A A A A A A A A

Alternate I 19.905(a) C Yes A A A A A A A A A A A A A A A A A A A

Alternate II 19.905(b) C Yes A A A A A A A A A A

52.219-6  Notice of Total Small
Business Set-Aside. 19.508(c) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.508(c) C Yes I A A A

52.219-7  Notice of Partial Small
Business Set-Aside. 19.508(d) C Yes I A A A A A A A A A A A A A A A A A
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 18

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

Alternate I 19.508(d) C Yes I A A

52.219-8  Utilization of Small
Business Concerns. 19.708(a) C Yes I A A A A A A A A A A A A A A A A A

52.219-9 Small Business
Subcontracting Plan. 19.708(b) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.708(b)(1) C Yes I A A A A A A A A A

Alternate II 19.708(b)(1) C Yes I A A A A A A A A A A A A A A A A A A

52.219-10  Incentive
Subcontracting Program. 19.708(c)(1) C Yes I O O O O O O O O O O O 0 O O O O O

52.219-11  Special 8(a) Contract
Conditions.  (See Note 2.) 19.811-3(a) C Yes I

52.219-12  Special 8(a)
Subcontract Conditions.
(See Note 2.) 19.811-3(b) C No I

52.219-14  Limitations on
Subcontracting.  (See Note 2.)

19.508(e)
or   √

19.811-3 (e) C Yes I A A A A A A A A A A A A A A A A A

52.219-16  Liquidated Damages—
Subcontracting Plan. 19.708(b)(2) C Yes I A A A A A A A A A A A A A A A A A

52.219-17  Section 8(a) Award.
(See Note 2.) 19.811-3(c) C No I

52.219-18  Notification of
Competition Limited to
Eligible 8(a) Concerns.
(See Note 2.) 19.811-3(d) C No I

Alternate I
(See Note 2.)

19.811-3
(d)(1) C No I
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 19

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

Alternate II
(See Note 2.)

19.811-3
(d)(2) C No I

52.219-19  Small Business
Concern Representation for
the Small Business
Competitiveness
Demonstration Program. 19.1007(a) P No K A A A A A A A A A A

52.219-20  Notice of Emerging
Small Business Set-Aside. 19.1007(b) P No K A

52.219-21  Small Business Size
Representation for Targeted
Industry Categories under the
Small Business
Competitiveness
Demonstration Program. 19.1007(c) P No K A A A A A A A A A A A A A A A A A

52.219-22  Small Disadvantaged
Business Status. 19.307(b) P No K A A A A A A A A A A A A A A A A A A A

Alternate I
          √
19.307(b) P No K A A A A A A A A A A A A A A A A A A A

52.219-23  Notice of Price
Evaluation Adjustment for
Small Disadvantaged
Business Concerns. 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate I 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate II 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

52.219-24  Small Disadvantaged
Business Participation
Program—Targets. 19.1204(a) P Yes L O O O O O O O O O O O O O O O O O O

52.219-25  Small Disadvantaged
Business Participation
Program—Disadvantaged
Status and Reporting. 19.1204(b) C Yes I A A A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.219-26  Small Disadvantaged
Business Participation
Program—Incentive
Subcontracting. 19.1204(c) C Yes I O O O O O O O O O O O O O O O O O O O

52.222-1  Notice to the
Government of Labor
Disputes. 22.103-5(a) C Yes I A A A A A A A A A A A A A A A A A A

52.222-2  Payment for Overtime
Premiums. 22.103-5(b) C Yes I A A A A A A A A A

52.222-3  Convict Labor. 22.202 C Yes I A A A A A A A A A A A A A A A A A A

52.222-4  Contract Work Hours
and Safety Standards Act—
Overtime Compensation. 22.305 C Yes I A A A A A A A A A A A A A A A A

52.222-6  Davis-Bacon Act. 22.407(a) C Yes I A A A

52.222-7  Withholding of Funds. 22.407(a) C Yes I A A

52.222-8  Payrolls and Basic
Records. 22.407(a) C Yes I A A

52.222-9  Apprentices and
Trainees. 22.407(a) C Yes I A A

52.222-10  Compliance with
Copeland Act Requirements. 22.407(a) C Yes I A A

52.222-11  Subcontracts (Labor
Standards). 22.407(a) C Yes I A A

52.222-12  Contract Termination—
Debarment. 22.407(a) C Yes I A A A

52.222-13  Compliance with
Davis-Bacon and Related Act
Regulations. 22.407(a) C Yes I A A A
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FEDERAL ACQUISITION REGULATION (FAR)    Matrix  21

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBD
IN

p
or
c

IBR UCF FP
SUP

CR
SUP

FP
R&D

CR
R&D

FP
SVC

CR
SVC

FP
CON

CR
CON

T&M
LH

LMV COM
SVC

DDR A&E FAC IND
DEL

TRN SAP UTL
SVC

CI

52.222-14  Disputes Concerning
Labor Standards. 22.407(a) C Yes I A A A

52.222-15  Certification of
Eligibility. 22.407(a) C Yes I A A A

52.222-16  Approval of Wage
Rates. 22.407(b) C Yes I A

52.222-17  Labor Standards for
Construction Work—
Facilities Contracts. 22.407(d) C Yes I A

52.222-20  Walsh-Healey Public
Contracts Act. 22.610 C Yes I A A A A A A A A A A A A A A A A A

52.222-21  Prohibition of
Segregated Facilities. 22.810(a)(1)

√
C Yes

√
I A A A A A A A A A A A A A A A A A A

52.222-22  Previous Contracts and
Compliance Reports. 22.810(a)(2) P No K A A A A A A A A A A A A A A A A A A

52.222-23  Notice of Requirement
for Affirmative Action to
Ensure Equal Employment
Opportunity for Construction. 22.810(b) P Yes A A A

52.222-24  Preaward On-Site
Equal Opportunity
Compliance Evaluation. 22.810(c) P Yes L A A A A A A A A A A A A A A A

52.222-25  Affirmative Action
Compliance. 22.810(d) P No K A A A A A A A A A A A A A A A A

52.222-26  Equal Opportunity. 22.810(e) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 22.810(e) C Yes I A A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBD
IN

p
or
c

IBR UCF FP
SUP

CR
SUP

FP
R&D

CR
R&D

FP
SVC

CR
SVC

FP
CON

CR
CON

T&M
LH

LMV COM
SVC

DDR A&E FAC IND
DEL

TRN SAP UTL
SVC

CI

52.222-27  Affirmative Action
Compliance Requirements for
Construction. 22.810(f) C Yes A A A

52.222-29  Notification of Visa
Denial. 22.810(g) C Yes I A A A A A A A A A A A A A A A A A A

52.222-35  Affirmative Action for
Disabled Veterans  and
Veterans  of the Vietnam Era. 22.1308(a)(1) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 22.1308(a)(2) C Yes I A A A A A A A A A A A A A A A A A A



FAC 97–12  JUNE 17, 1999

FEDERAL ACQUISITION REGULATION (FAR) Matrix 41

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.237-4  Payment by Government
to Contractor. 37.304(a) C Yes I A A

Alternate I 37.304(a) C Yes I A A

52.237-5  Payment by Contractor
to Government. 37.304(b) C Yes I A A

52.237-6  Incremental Payment by
Contractor to Government. 37.304(c) C Yes I A A

52.237-7  Indemnification and
Medical Liability Insurance. 37.403 C Yes I A A A A O

52.237-8 Restriction on Severance
Payments to Foreign
Nationals. 37.113-2(a) P Yes

√
K A A A A A A A A A A A

52.237-9 Waiver of Limitation on
Severance Payments to
Foreign Nationals. 37.113-2(b) C Yes I A A A A A A A A A A A

52.237-10  Identification of
Uncompensated Overtime. 37.115-3 P Yes L A A A

52.239-1 Privacy or Security
Safeguards.   (See Note 4.) 39.107 C Y I A A A A A A A A A A A

52.241-1  Electric Service
Territory Compliance
Representation. 41.501(b) P No K A A

52.241-2  Order of Precedence—
Utilities. 41.501(c)(1) C Yes I O R

52.241-3  Scope of Duration of
Contract. 41.501(c)(2) C No I O R
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.241-4  Change in Class of
Service. 41.501(c)(3) C Yes I O R

52.241-5  Contractor's Facilities. 41.501(c)(4) C Yes I O R

52.241-6  Service Provisions. 41.501(c)(5) C No I O R

52.241-7  Change in Rates or
Terms and Conditions of
Service for Regulated
Services. 41.501(d)(1) C No I O A

52.241-8  Change in Rates or
Terms and Conditions of
Service for Unregulated
Services. 41.501(d)(2) C No I O A

52.241-9  Connection Charge. 41.501(d)(3) C No I O A

Alternate I 41.501(d)(3) C No I O A

52.241-10  Termination Liability. 41.501(d)(4) C No I O A

52.241-11  Multiple Service
Locations. 41.501(d)(5) C Yes I O A

52.241-12  Nonrefundable,
Nonrecurring Service Charge. 41.501(d)(6) C No I O A

52.241-13  Capital Credits. 41.501(d)(7) C No I O A

52.242-1  Notice of Intent to
Disallow Costs. 42.802 C Yes I A R A R A R A R A A A A A R A A A

52.242-2  Production Progress
Reports. 42.1107(a) C Yes I A A A A A A A A A A

52.242-3  Penalties for
Unallowable Costs. 42.709-6 C Yes I A A A A A A A A A A A



GPO, Washington, DC 20402.  Standard and optional form-
snot available from the Superintendent of Documents may
be obtained from the prescribing agency.

(c) Agency forms may be obtained from the prescribing
agency.

53.108 Recommendations concerning forms.
Users of this regulation may recommend new forms or

the revision, elimination, or consolidation of the forms pre-
scribed or referenced in this regulation. Recommendations
from within an executive agency shall be submitted to the
cognizant council in accordance with agency procedures.
Recommendations from other than executive agencies
should be submitted directly to the FAR Secretariat.

53.109 Forms prescribed by other regulations.
Certain forms referred to in Subpart 53.2 are prescribed

in other regulations and are specified by the FAR for use in
acquisition. For each of these forms, the prescribing agency
is identified by means of a parenthetical notation after the
form number. For example, SF 1165, which is prescribed by
the General Accounting Office (GAO), is identified as SF
1165 (GAO).

53.110 Continuation sheets.
Except as may be otherwise indicated in the FAR, all

standard forms prescribed by the FAR may be continued on
(a) plain paper of similar specification, or (b) specially con-
structed continuation sheets (e.g., OF 336). Continuation
sheets shall be annotated in the upper right-hand corner with
the reference number of the document being continued and
the serial page number.

53.111 Contract clause.
Contracting officers shall insert the clause at 52.253-1,

Computer Generated Forms, in solicitations and contracts
that require the contractor to submit data on Standard or
Optional Forms prescribed by this regulation; and, unless
prohibited by agency regulations, forms prescribed by
agency supplements.

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.
This subpart prescribes standard forms and references

optional forms and agency-prescribed forms for use in
acquisition. Consistent with the approach used in Subpart
52.2, this subpart is arranged by subject matter, in the same
order as, and keyed to, the parts of the FAR in which the
form usage requirements are addressed. For example, forms
addressed in FAR Part 14, Sealed Bidding, are treated in this
subpart in section 53.214, Sealed Bidding; forms addressed
in FAR Part 43, Contract Modifications, are treated in this

subpart in section 53.243, Contract modifications. The fol-
lowing example illustrates how the subjects are keyed to the
parts in which they are addressed:

53.201 Federal acquisition system. 

5 3 . 2 0 1 - 1 Contracting authority and re s p o n s i b i l i t i e s
(SF 1402). 
SF 1402 (10/83), Certificate of Appointment. SF 1402 is

prescribed for use in appointing contracting officers, as
specified in 1.603-3. 

53.202 —53.203 [Reserved]

53.204 Administrative matters. 

5 3 . 2 0 4 - 1 Safeguarding classified information within
industry (DD Form 254, DD Form 441). 
The following forms, which are prescribed by the

Department of Defense, shall be used by agencies covered
by the Defense Industrial Security Program if contractor
access to classified information is required, as specified in
Subpart 4.4 and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DOD)),
Contract Security Classification Specification. (See
4.403(c)(1).)

(b) DD Form 441 (DOD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.
The following forms are prescribed for use by executive

agencies in reporting contract actions, as specified in 4.602(c):
(a) SF 279 (Rev. 10/97), Federal Procurement Data

System (FPDS)—Individual Contract Action Report.  (See
4.602(c).)

(b) SF 281 (Rev. 5/96), Federal Procurement Data
System (FPDS)—Summary Contract Action Report
($25,000 or Less).  (See 4.602(c).)

53.205 Publicizing contract actions. 

53.205-1 Paid advertisements.
SF 1449, prescribed in 53.212, shall be used to place

orders for paid advertisements as specified in 5.503.
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53.206 — 53.208 [Reserved]

53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.
The following forms are prescribed for use in conducting

preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General).  SF 1403 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical.  SF 1404 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR. 

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production.  SF 1405 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR.

(d) SF 1406 (Rev. 11/97), Pre a w a rd Survey of
Prospective Contractor—Quality Assurance.  SF 1406 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability.  SF 1407 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System.  SF 1408 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

53.210—53.211 [Reserved]

53.212 Acquisition of commercial items.
SF 1449 (10/95 Ed.), Solicitation/Contract/Order for

Commercial Items.  SF 1449 is prescribed for use in solici-
tations and contracts for commercial items.  Agencies may
prescribe additional detailed instructions for use of the
form.

53.213 Simplified acquisition procedures (SF's 18, 30,
44, 1165, 1449, and OF's 336, 347, and 348).
The following forms are prescribed as stated in this sec-

tion for use in simplified acquisition procedures, orders
under existing contracts or agreements, and orders from
required sources of supplies and services:

(a)  SF 18 (Rev. 6/95), Request for Quotations, or SF
1449 (10/95 Ed.), Solicitation/Contract/Order for
Commercial Items.  SF 18 is prescribed for use in obtaining
price, cost, delivery, and related information from suppliers

as specified in 13.307(b).  SF 1449, as prescribed in 53.212,
or other agency forms/automated formats, may also be used
to obtain price, cost, delivery, and related information from
suppliers as specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/
Modification of Contract.  SF 30, prescribed in 53.243, may
be used for modifying purchase orders, as specified in
13.307(c)(3). 

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306. 

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e). 

(e) OF 336 (4/86 Ed.), Continuation Sheet.  OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (10/95 Ed.) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev.
6/95), Order for Supplies or Services, and OF 348 (10/83
Ed.), Order for Supplies or Serv i c e s — S c h e d u l e
Continuation.  SF 1449, OF's 347 and 348 (or approved
agency forms/automated formats) may be used as follows: 

(1) To accomplish acquisitions under simplified
acquisition procedures, as specified in 13.307. 

(2) To establish blanket purchase agreements (BPA's),
as specified in 13.303-2, and to make purchases under
BPA's, as specified in 13.303-5. 

(3) To issue orders under basic ordering agreements,
as specified in 16.703(d)(2)(i). 

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.405-2, 36.701(c), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.
The following forms are prescribed for use in contracting

by sealed bidding (except for construction and architect-
engineer services):

(a)  SF 26 (4/85), Award/Contract.  SF 26 is prescribed
for use in awarding sealed bid contracts for supplies or ser-
vices in which bids were obtained on SF 33, Solicitation,
Offer and Award, as specified in 14.408-1(d)(1).  Pending
issuance of a new edition of the form, the reference in
“block 1” should be amended to read “15 CFR 700”.

(b) SF 30, Amendment of Solicitation/Modification of
Contract.  SF 30, prescribed in 53.243, shall be used in
amending invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award.  SF
33 is prescribed for use in soliciting bids for supplies or ser-
vices and for awarding the contracts that result from the
bids, as specified in 14.201-2(a)(1), unless award is accom-
plished by SF 26.   
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(d) SF 1447 (5/88 Ed.), Solicitation/Contract.  SF 1447
is prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids.  It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards.  Agencies may prescribe additional
detailed instructions for use of the form.

(e) SF 129 (Rev. 12/96), Solicitation Mailing List
Application.  SF 129 is prescribed for use in establishing
and maintaining lists of potential sources, as specified in
14.205-1(d).

(f) SF 1409 (Rev. 9/88),  Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation.  SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label.  OF 17 may be fur-
nished with each invitation for bids to facilitate
identification and handling of bids, as specified in
14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet.  OF 336
may be used as a continuation sheet in solicitations, as spec-
ified in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.
The following forms are prescribed, as stated in the fol-

lowing paragraphs, for use in contracting by negotiation
(except for construction, architect-engineer services, or
acquisitions made using simplified acquisition procedures):

( a ) SF 26 (Rev. 4/85), Aw a rd / C o n t r a c t . SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single
document is appropriate, as specified in 15.509(b).

( b ) SF 30 (Rev. 10/83), Amendment of
Solicitation/Modification of Contract. SF 30, prescribed in
53.243, may be used for amending requests for proposals
and for amending requests for information, as specified in
15.210(b).

( c ) SF 33 (Rev. 9/97), Solicitation, Offer and Aw a rd . S F
33, prescribed in 53.214(c), may be used in connection with
the solicitation and award of negotiated contracts. Award of
such contracts may be made by either OF 307, SF 33, or SF
26, as specified in 53.214(c) and 15.509.   

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate
identification and handling of proposals, as specified in
15.210(c).

( e ) OF 307 (Rev. 9/97), Contract Aw a rd . OF 307 may be
used to award negotiated contracts as specified in 15.509(a).

( f ) OF 308 (Rev. 9/97), Solicitation and Offer- N e g o t i a t e d
A c q u i s i t i o n . OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509(a).

(g) OF 309 (Rev. 9/97), Amendment of Solicitation. OF
309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

5 3 . 2 1 6 - 1 D e l i v e ry orders and orders under b a s i c
ordering agreements (OF 347).
OF 347, Order for Supplies or Services. OF 347, pre-

scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217—53.218 [Reserved]

53.219 Small business programs.
The following standard forms are prescribed for use in

reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(a) SF 294 (Rev. 12/98) Subcontracting Report for
Individual Contracts. (See 19.704(a)(10).)  SF 294 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the loose-leaf edition of the FAR.

(b) SF 295 (Rev. 12/98), Summary Subcontract Report.
(See 19.704(a)(10).) SF 295 is authorized for local repro-
duction and a copy is furnished for this purpose in Part 53
of the loose-leaf edition of the FAR.

(c) OF 312 (1/99), Small Disadvantaged Business
Participation Report.  (See Subpart 19.12.)

53.220—53.221 [Reserved]

5 3 . 2 2 2 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).
The following forms are prescribed as stated below, for

use in connection with the application of labor laws:
(a) [Reserved]
(b) SF 99 (DOL), Notice of Award of Contract.
(c) SF 308 (DOL) (5/85 Ed.), Request for Determination 

and Response to Request . (See 22.404-3(a) and (b).)
(d) SF 1093 (GAO) (10/71 Ed.), Schedule of

Withholdings under the Davis-Bacon Act and/or the
Contract Work Hours and Safety Standards A c t. (See
22.406-9(c)(1).)

(e) SF 1413 (Rev. 6/89), Statement and Acknowledgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in sub-
contracts, as specified in 22.406-5. Pending issuance of a
new edition of the form, the “prescribed by” reference at the
bottom right of the form is revised to read “53.222(e)”.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)
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(g) SF 1445 (Rev. 12/96), Labor Standards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223—53.227 [Reserved]

53.228 Bonds and insurance.
The following standard forms are prescribed for use for

bond and insurance requirements, as specified in Part 28:
(a)  SF 24 (Rev. 10/98) Bid Bond.  (See 28.106-1.)  SF 24

is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the FA R .

(b)  SF 25 (Rev. 5/96) Performance Bond .  (See 28.106-
1(b).)  SF 25 is authorized for local reproduction and a copy
is furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(c)  SF 25-A (Rev. 10/98) Payment Bond.  (See 28.106-
1(c).)  SF 25-A is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the looseleaf
edition of the FAR.

(d)  SF 25-B (Rev. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e)  SF 28 (Rev. 6/96) Affidavit of Individual Surety.  (See
28.106-1(e) and 28.203(b).)  SF 28 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR.

(f)  SF 34 (Rev. 1/90), Annual Bid Bond . (See
28.106-1(f).) SF 34 is authorized for local reproduction and
a copy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(g)  SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the looseleaf
edition of the FAR.

(h)  SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond.  (See 28.106-1(h) and
28.202-1(a)(4).)  SF 273 is authorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(i)  SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond.  (See 28.106-1(i) and 28.202-
1(a)(4).)  SF 274 is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the looseleaf
edition of the FAR.

(j)  SF 275 (Rev. 10/98) Reinsurance Agreement in Favor
of the United States.  (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction and a copy is
furnished for this purpose in Part 53 of the looseleaf edition
of the FAR.

(k)  SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(l)  SF 1415 (Rev. 7/93), Consent of Surety and Increase
of Penalty. (See 28.106-1(l).) SF 1415 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(m)  SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts.  (See 28.106-1(m).)  SF 1416 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts.  (See 28.106-1(n).)  SF 1418 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FA R .

(o)  OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(o) and 28.203-5(a).) OF 90 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(p)  OF 91 (1/90 Ed.), Release of Personal Property from
E s c ro w. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

5 3.229 Taxes (SF's 1094, 1094-A).
SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and SF

1094-A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as speci-
fied in 29.302(b).

53.230—53.231 [Reserved]

53.232 Contract financing (SF 1443). 
SF 1443 (10/82), Contractor's Request for Pro g re s s

P a y m e n t. SF 1443 is prescribed for use in obtaining contrac-
tors' requests for progress payments, as specified in 32.503-1.

53.233—52.234 [Reserved]

5 3 . 2 3 5 R e s e a rch and development contracting (SF
298).
SF 298 (2/89), Report Documentation Page. SF 298 is

prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.
The following forms are prescribed, as stated below, for

use in contracting for construction, alteration, or repair, or
dismantling, demolition, or removal of improvements.
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Sec.
11.000 Scope of part.
11.001 Definitions.
11.002 Policy.

Subpart 11.1—Selecting and Developing Requirements
Documents

11.101 Order of precedence for requirements documents.
11.102 Standardization program.
11.103 Market acceptance.
11.104 Use of brand name or equal purchase descriptions.
11.105 Items peculiar to one manufacturer.
11.106 Purchase descriptions for service contracts.
11.107 Solicitation provision.

Subpart 11.2—Using and Maintaining Requirements
Documents

11.201 Identification and availability of specifications.
11.202 Maintenance of standardization documents.
11.203 Customer satisfaction.
11.204 Solicitation provisions and contract clauses.

Subpart 11.3—Acceptable Material
11.301 Policy.
11.302 Contract clause.

Subpart 11.4—Delivery or Performance Schedules
11.401 General.
11.402 Factors to consider in establishing schedules.
11.403 Supplies or services.
11.404 Contract clauses.

Subpart 11.5—Liquidated Damages
11.501 General.
11.502 Policy.
11.503 Procedures.
11.504 Contract clauses.

Subpart 11.6—Priorities and Allocations
11.600 Scope of subpart.
11.601 Definitions.
11.602 General.
11.603 Procedures.
11.604 Solicitation provision and contract clause.

Subpart 11.7—Variation in Quantity
11.701 Supply contracts.
11.702 Construction contracts.
11.703 Contract clauses.

Subpart 11.8—Testing
11.801 Preaward in-use evaluation.

11.000  Scope of part.
This part prescribes policies and procedures for describ-

ing agency needs.

11.001  Definitions.
As used in this part—
“Reconditioned” means restored to the original normal

operating condition by readjustments and material replace-
ment.

“Recovered material” has the meaning provided such
term in 23.402.

“Remanufactured” means factory rebuilt to original
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

11.002  Policy.
(a) In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10

U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i)  Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and 

(ii) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or services in terms of—

(A) Functions to be performed;
(B) Performance required; or
(C) Essential physical characteristics; 

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations; 

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at all tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial
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items or, to the extent that commercial items suitable to
meet the agency's needs are not available, nondevelopmen-
tal items.

(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 205a, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cable or is likely to cause significant inefficiencies or loss of
markets to United States firms.  Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and
alternative approaches.  Requiring agencies should apply
specifications, standards, and related documents initially for
guidance only, making final decisions on the application
and tailoring of these documents as a product of the design
and development process.  Requiring agencies should not
dictate detailed design solutions prematurely (see 7.101 and
7.105(a)(8)).

(d) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), as amended, Executive
Order 12873, dated October 20, 1993, and Executive Order
12902, dated March 8, 1994, establish requirements for the
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services.  Requiring activities shall prepare plans,
drawings, specifications, standards (including voluntary
standards), and purchase descriptions that consider the
requirements set forth in Part 23. Environmental objec-
tives, such as pollution prevention (e.g., promoting waste
reduction, source reduction, energy efficiency and maxi-
mum practicable recovered material content) (see Part 23)
shall be considered when describing Government require-
ments for supplies and services, and when developing
source selection factors for competitive negotiated acquisi-
tions (see 15.304), when appropriate.

(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

Subpart 11.1—Selecting and Developing
Requirements Documents

11 . 1 0 1 O r d e r of precedence for re q u i re m e n t s
documents.
(a) Agencies may select from existing requirements doc-

uments, modify or combine existing requirements

documents, or create new requirements documents to meet
agency needs, consistent with the following order of prece-
dence:

(1) Documents mandated for use by law.
(2) Performance-oriented documents. 
(3) Detailed design-oriented documents.
(4) Standards, specifications and related publications

issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materials that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

11.102 Standardization program.
Agencies shall select existing requirements documents

or develop new requirements documents that meet the needs
of the agency in accordance with the guidance contained in
the Federal Standardization Manual, FSPM-0001, and, for
DoD components, DoD 4120.3-M, Defense Standardization
Program Policies and Procedures.  The Federal
Standardization Manual may be obtained from the General
Services Administration (see address in 11.201(d)(1)).  DoD
4120.3-M may be obtained from DoD (see address in
11.201(d)(2)).

11.103 Market acceptance. 
(a) Section 8002(c) of Pub. L. 103-355 provides that, in

accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either— 
(i) Achieved commercial market acceptance; or 
(ii) Been satisfactorily supplied to an agency under

current or recent contracts for the same or similar require-
ments; and

(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment.  Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteria in the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;
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(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;
(4) Include consideration of items supplied satisfacto-

rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the
Government's requirements.

(e) When commercial market acceptance is used, the
contracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104  Use of brand name or equal purc h a s e
descriptions.

(a) While the use of performance specifications is pre-
ferred to encourage offerors to propose innovative
solutions, the use of brand name or equal purchase descrip-
tions may be advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “equal” item must
meet to be acceptable for award.  Use brand name or equal
descriptions when the salient characteristics are firm
requirements.

11.105 Items peculiar to one manufacturer.
Agency requirements shall not be written so as to require

a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding considera-
tion of a product manufactured by another company,
unless—

(a) The particular brand name, product, or feature is
essential to the Government's requirements, and market
research indicates other companies' similar products, or
products lacking the particular feature, do not meet, or can-
not be modified to meet, the agency's needs;

(b) The authority to contract without providing for full
and open competition is supported by the required justifica-
tions and approvals (see 6.302-1); and

(c) The basis for not providing for maximum practicable
competition is documented in the file when the acquisition
is awarded using simplified acquisition procedures.

11.106 Purchase descriptions for service contracts.
In drafting purchase descriptions for service contracts,

agency requiring activities shall ensure that inherently gov-

ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(a) Reserve final determination for Government officials; 
(b) Require proper identification of contractor personnel

who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify them-
selves; and 

(c) Require suitable marking of all documents or reports
produced by contractors.

11.107  Solicitation provision.
The contracting officer must insert the provision at

52.211-6, Brand Name or Equal, when brand name or equal
purchase descriptions are included in a solicitation.

Subpart 11.2—Using and Maintaining
Requirements Documents

11.201 Identification and availability of specifications.
(a) Solicitations citing requirements documents listed in

the General Services Administration (GSA) Index of
Federal Specifications, Standards and Commercial Item
Descriptions, the DoD Index of Specifications and
Standards (DoDISS), or other agency index shall identify
each document's approval date and the dates of any applic-
able amendments and revisions.  Do not use general
identification references, such as "the issue in effect on the
date of the solicitation."  Contracting offices will not nor-
mally furnish these cited documents with the solicitation,
except when—

(1) The requirements document must be furnished
with the solicitation to enable prospective contractors to
make a competent evaluation of the solicitation;

(2) In the judgment of the contracting officer, it would
be impracticable for prospective contractors to obtain the
documents in reasonable time to respond to the solicitation;
or

(3) A prospective contractor requests a copy of a
Government promulgated requirements document.

(b) Contracting offices shall clearly identify in the solic-
itation any pertinent documents not listed in the GSAIndex
of Federal Specifications, Standards and Commercial Item
Descriptions or DoDISS.  Such documents shall be fur-
nished with the solicitation or specific instructions shall be
furnished for obtaining or examining such documents.

(c) When documents refer to other documents, such ref-
erences shall—

(1) Be restricted to documents, or appropriate por-
tions of documents, that apply in the acquisition; 

(2) Cite the extent of their applicability; 
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(3) Not conflict with other documents and provisions
of the solicitation; and 

(4) Identify all applicable first tier references.
(d)(1) The GSA Index of Federal Specifications,

Standards and Commercial Item Descriptions, FPMR Part
101-29, may be purchased from the—

General Services Administration
Federal Supply Service
Specifications Section
Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925.

(2) The DoDISS may be purchased from the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094
Telephone (215) 697-2667/2179.

(e) Agencies may generally obtain from the GSA
Specifications Section or DoDSSP those nongovernment
(voluntary) standards adopted for use by Federal or Defense
activities.  Standards not available from these sources may
be obtained from Government libraries, activities subscrib-
ing to document handling services or the organization
responsible for the preparation, publication or maintenance
of the standard.

11.202 Maintenance of standardization documents.
(a) Recommendations for changes to standardization

documents listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions should be submitted to the—

General Services Administration
Federal Supply Service
Office of Acquisition 
Washington, DC 20406.

Agencies shall submit recommendations for changes to
standardization documents listed in the DoDISS to the cog-
nizant preparing activity.

(b) When an agency cites an existing standardization
document but modifies it to meet its needs, the agency shall
follow the guidance in Federal Standardization Manual and,
for Defense components, DoD 4120.3-M, Defense
Standardization Program Policies and Procedures.

11.203 Customer satisfaction.
Acquisition organizations shall communicate with cus-

tomers to determine how well the requirements document
reflects the customer's needs and to obtain suggestions for

corrective actions.  Whenever practicable, the agency may
provide affected industry an opportunity to comment on the
requirements documents.

11.204 Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the provision at

52.211-1, Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, FPMR Part 101-29, in solicitations that
cite specifications listed in the Index that are not furnished
with the solicitation.

(b) The contracting officer shall insert the provision at
52.211-2, Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management
Systems and Data Requirements Control List, DoD
5010.12-L, in solicitations that cite specifications listed in
the DoDISS or DoD 5010.12-L that are not furnished with
the solicitation.

(c) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-3, Availability
of Specifications Not Listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions, in solicitations that cite specifications that are
not listed in the Index and are not furnished with the solici-
tation, but may be obtained from a designated source.

(d) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-4, Availability
for Examination of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, in solicitations that cite specifications
that are not listed in the Index and are available for exami-
nation at a specified location.

Subpart 11.3—Acceptable Material

11.301 Policy.
(a) Agencies shall not require virgin material or supplies

composed of or manufactured using virgin material unless
compelled by law or regulation or unless virgin material is
vital for safety or meeting performance requirements of the
contract.  

(b) Except when acquiring commercial items, agencies
shall require offerors to identify used, reconditioned, or
remanufactured supplies, or unused former Government
surplus property, proposed for use under the contract.  Such
supplies or property may not be used in contract perfor-
mance unless authorized by the contracting officer.

(c) When acquiring commercial items, the contracting
officer shall consider the customary practices in the indus-
try for the item being acquired.  The contracting officer may
require offerors to provide information on used, recondi-
tioned, or remanufactured supplies, or unused former
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Government surplus property, proposed for use under the
contract.  The request for such information shall be included
in the solicitation and shall, to the maximum practicable
extent, be limited to information provided pursuant to nor-
mal commercial practices.

11.302 Contract clause.
Except when acquiring commercial items, the contract-

ing officer shall insert the clause at 52.211-5, Material
Requirements, in solicitations and contracts for supplies.

Subpart 11.4—Delivery or Performance
Schedules

11.401 General.
(a) The time of delivery or performance is an essential

contract element and shall be clearly stated in solicitations.
Contracting officers shall ensure that delivery or perfor-
mance schedules are realistic and meet the requirements of
the acquisition. Schedules that are unnecessarily short or
difficult to attain—

(1) Tend to restrict competition, 
(2) Are inconsistent with small business policies,

a n d
(3) May result in higher contract prices.

(b) Solicitations shall, except when clearly unnecessary,
inform bidders or offerors of the basis on which their bids
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(iv) The tasks likely to be ordered are so integrally
related that only a single contractor can reasonably perform
the work;

(v) The total estimated value of the contract is less
than the simplified acquisition threshold; or

(vi) Multiple awards would not be in the best inter-
ests of the Government. 

(2) Contracts for advisory and assistance services.  (i)
Except as provided in paragraph (c)(2)(ii) of this section, if
an indefinite-quantity contract for advisory and assistance
services will not exceed three years and $10,000,000,
including all options, a contracting officer may, but is not
required to, give preference to making multiple awards.  If
an indefinite-quantity contract for advisory and assistance
services exceeds three years and $10,000,000, including all
options, multiple awards shall be made unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, prior
to the issuance of the solicitation, that the services required
under the task order contract are so unique or highly special-
ized that it is not practicable to award more than one contract.
This determination may also be appropriate when the tasks
likely to be issued are so integrally related that only a single
contractor can reasonably perform the work;

(B) The contracting officer or other official desig-
nated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.
(ii) The requirements of paragraph (c)(2)(i) of this

section are not applicable to an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services, if the contracting officer or other official
designated by the head of the agency determines that the
advisory and assistance services are necessarily incident to,
and not a significant component of, the contract.

16.505 Ordering. 
(a) General. (1) When placing orders under this subpart,

a separate notice under 5.201 is not required.
(2) The contracting officer or duly appointed ordering

officer shall ensure that individual orders clearly describe
all services to be performed or supplies to be delivered.
Such officer shall also ensure that orders are within the
scope, period, and maximum value of the contract.  

(3) The contracting officer shall include in the con-
tract Schedule the names of the activity or activities
authorized to issue orders.

(4) If appropriate, authorization for placing oral
orders may be included in the contract Schedule; provided,
that procedures have been established for obligating funds
and that oral orders are confirmed in writing.

(5) Orders may be placed by facsimile or by elec-
tronic commerce methods, if provided for in the contract.

(6) Orders placed under indefinite-delivery contracts
shall contain the following information:

(i) Date of order.
(ii) Contract number and order number.
(iii) Item number and description, quantity, and

unit price or estimated cost or fee.
(iv) Delivery or performance date.
(v) Place of delivery or performance (including

consignee).
(vi) Packaging, packing, and shipping instructions,

if any.
(vii) Accounting and appropriation data.
(viii) Method of payment and payment office, if

not specified in the contract (see 32.1110(e)).
(ix) Any other pertinent information.

(7) No protest under Subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an
order under a task order contract or delivery order contract
except for a protest on the grounds that the order increases
the scope, period, or maximum value of the contract.

(b) Orders under multiple award contracts.  (1) Except
as provided in paragraph (b)(4) of this section, for orders
issued under multiple delivery order contracts or multiple
task order contracts, each awardee must be provided a fair
opportunity to be considered for each order in excess of
$2,500. In determining the procedures for providing
awardees a fair opportunity to be considered for each order,
contracting officers must exercise broad discretion.  The
contracting officer, in making decisions on the award of any
individual task order, should consider factors such as—

(i) Past performance on earlier tasks under the
multiple award contract;

(ii) Quality of deliverables;
(iii) Cost control;
(iv) Price;
(v)  Cost; or 
(vi) Other factors that the contracting officer believes

are relevant.
(2) In evaluating past performance on individual

orders, the procedural requirements in Subpart 42.15 are not
mandatory.

(3) The contracting officer must set forth in the solic-
itation and contract the procedures and selection criteria that
will be used to provide multiple awardees a fair opportunity
to be considered for each order. The procedures for select-
ing awardees for the placement of particular orders need not
comply with the competition requirements of Part 6.
However, methods, such as allocation or designation in any
way of any preferred awardee(s), that would result in less
than fair consideration being given to all awardees prior to
placing each order, are prohibited.  Formal evaluation plans
or scoring of quotes or offers is not required.  Agencies may
use oral proposals and streamlined procedures when select-
ing an order awardee.  In addition, the contracting officer
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need not contact each of the multiple awardees under the
contract before selecting an order awardee if the contracting
o fficer has information available to ensure that each awardee
is provided a fair opportunity to be considered for each order.

(4) Awardees need not be given an opportunity to be
considered for a particular order in excess of $2,500 under
multiple delivery order contracts or multiple task order con-
tracts if the contracting officer determines that—

(i) The agency need for the supplies or services is
so urgent that providing the opportunity would result in
unacceptable delays;

(ii) Only one contractor is capable of providing the
supplies or services at the level of quality required because
the supplies or services are unique or highly specialized;

(iii) The order should be issued on a sole-source
basis in the interest of economy and efficiency as a logical
follow-on to an order already issued under the contract, pro-
vided that all awardees were given a fair opportunity to be
considered for the original order; or

(iv) It is necessary to place an order to satisfy a
minimum guarantee.

(5) The “competing independently” requirement of
15.403-1(c)(1) is satisfied for orders placed under multiple
delivery order contracts or multiple task order contracts
when—

(i) The price for the supplies or services is estab-
lished in the contract at the time of contract award; or

(ii) The contracting officer solicits offers from two
or more awardees for order placement when the price for the
supplies or services is not established in the contract at the
time of contract award.

(6) The head of the agency shall designate a task order
contract and delivery order contract ombudsman who shall
be responsible for reviewing complaints from contractors
on task order contracts and delivery order contracts.  The
ombudsman shall review complaints from the contractors
and ensure that all contractors are afforded a fair opportu-
nity to be considered, consistent with the procedures in the
contract.  The ombudsman shall be a senior agency official
who is independent of the contracting officer and may be
the agency's competition advocate.

(c) Limitation on ordering period for task order contracts
for advisory and assistance serv i c e s . (1) Except as provided
for in paragraph (c)(2) of this section, the ordering period of a
task order contract for advisory and assistance services,
including all options or modifications, may not exceed five
years, unless a longer period is specifically authorized by a
statute that is applicable to such a contract.  Notwithstanding
the five-year limitation or the requirements of Part 6, a task
order contract for advisory and assistance services may be
extended on a sole-source basis only once for a period not to
exceed six months if the contracting officer or other off i c i a l
designated by the head of the agency determines that—

(i) The award of a follow-on contract is delayed by
circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and 

(ii) The extension is necessary to ensure continuity
of services pending the award of the follow-on contract.

(2) The limitation on ordering period contained in para-
graph (c)(1) of this section is not applicable to an acquisition
of supplies or services that includes the acquisition of advisory
and assistance services, if the contracting officer or other off i-
cial designated by the head of the agency determines that the
advisory and assistance services are necessarily incident to,
and not a significant component of, the contract.

16.506 Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the clause at

52.216-18, Ordering, in solicitations and contracts when a
definite-quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated. 

(b) The contracting officer shall insert a clause substan-
tially the same as the clause at 52.216-19, Order
Limitations, in solicitations and contracts when a definite-
quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated. 

(c) The contracting officer shall insert the clause at
52.216-20, Definite Quantity, in solicitations and contracts
when a definite-quantity contract is contemplated. 

(d)(1) The contracting officer shall insert the clause at
52.216-21, Requirements, in solicitations and contracts
when a requirements contract is contemplated.

(2) If the contract is for nonpersonal services and
related supplies and covers estimated requirements that
exceed a specific Government activity’s internal capability
to produce or perform, the contracting officer shall use the
clause with its Alternate I.

(3) If the contract includes subsistence for both
Government use and resale in the same Schedule, and sim-
ilar products may be acquired on a brand-name basis, the
contracting officer shall use the clause with its Alternate II
(but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business
set-aside, the contracting officer shall use the clause with its
Alternate III (but see paragraph (d)(5) of this section).

(5) If the contract (i) includes subsistence for both
Government use and resale in the same Schedule and simi-
lar products may be acquired on a brand-name basis and (ii)
involves a partial small business set-aside, the contracting
officer shall use the clause with its Alternate IV.

(e) The contracting officer shall insert the clause at
52.216-22, Indefinite Quantity, in solicitations and contracts
when an indefinite-quantity contract is contemplated. 

(f) The contracting officer shall insert the provision at
52.216-27, Single or Multiple Awards, in solicitations for
indefinite quantity contracts that may result in multiple con-
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tract awards. This provision shall not be used for advisory
and assistance services contracts that exceed three years and
$10,000,000 (including all options). Contracting officers
may modify the provision to specify the number of awards
the Government reasonably estimates that it may make.

(g) In accordance with 16.504(a)(4)(vi), the contracting
officer shall insert the provision at 52.216-28, Multiple
Awards for Advisory and Assistance Services, in solicita-
tions for task order contracts for advisory and assistance
services that exceed three years and $10,000,000 (including
all options) unless a determination has been made under
16.504(c)(2)(i)(A). Contracting officers may modify the
provision to specify the number of awards the Government
reasonably estimates that it may make.

Subpart 16.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

16.601 Time-and-materials contracts. 
(a) Description. A time-and-materials contract provides

for acquiring supplies or services on the basis of—
(1) Direct labor hours at specified fixed hourly rates

that include wages, overhead, general and administrative
expenses, and profit; and 

(2) Materials at cost, including, if appropriate, mate-
rial handling costs as part of material costs. 

(b) Application. A time-and-materials contract may be
used only when it is not possible at the time of placing the
contract to estimate accurately the extent or duration of the
work or to anticipate costs with any reasonable degree of
confidence.

(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the contrac-
tor for cost control or labor eff i c i e n c y. T h e r e f o r e ,
appropriate Government surveillance of contractor perfor-
mance is required to give reasonable assurance that efficient
methods and effective cost controls are being used.

(2) Material handling costs. When included as part
of material costs, material handling costs shall include only
costs clearly excluded from the labor-hour rate. Material
handling costs may include all appropriate indirect costs
allocated to direct materials in accordance with the contrac-
tor’s usual accounting procedures consistent with Part 31.

( 3 ) Optional method of pricing material. When the
nature of the work to be performed requires the contractor to
furnish material that it regularly sells to the general public in
the normal course of its business, the contract may provide
for charging material on a basis other than at cost if—

( i ) The total estimated contract price does not
exceed $25,000 or the estimated price of material so charg e d
does not exceed 20 percent of the estimated contract price;

(ii) The material to be so charged is identified in
the contract;

(iii) No element of profit on material so charged is
included as profit in the fixed hourly labor rates; and

(iv) The contract provides—
(A) That the price to be paid for such material

shall be based on an established catalog or list price in effect
when material is furnished, less all applicable discounts to
the Government; and 

(B) That in no event shall the price exceed the
contractor’s sales price to its most-favored customer for the
same item in like quantity, or the current market price,
whichever is lower.

(c) Limitations. A time-and-materials contract may be
used (1) only after the contracting officer executes a deter-
mination and findings that no other contract type is suitable;
and (2) only if the contract includes a ceiling price that the
contractor exceeds at its own risk. The contracting officer
shall document the contract file to justify the reasons for and
amount of any subsequent change in the ceiling price. 

16.602 Labor-hour contracts. 
Description. A labor-hour contract is a variation of the

time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 16.601(b) and
16.601(c) for application and limitations, respectively.

16.603 Letter contracts. 

16.603-1 Description. 
A letter contract is a written preliminary contractual

instrument that authorizes the contractor to begin immedi-
ately manufacturing supplies or performing services. 

16.603-2 Application. 
( a ) A letter contract may be used when (1) the

Government’s interests demand that the contractor be given
a binding commitment so that work can start immediately
and (2) negotiating a definitive contract is not possible in
sufficient time to meet the requirement. However, a letter
contract should be as complete and definite as feasible
under the circumstances. 

(b) When a letter contract award is based on price com-
petition, the contracting officer shall include an overall
price ceiling in the letter contract. 

(c) Each letter contract shall, as required by the clause at
52.216-25, Contract Definitization, contain a negotiated
definitization schedule including (1) dates for submission of
the contractor’s price proposal, required cost or pricing data,
and, if required, make-or-buy and subcontracting plans, (2)
a date for the start of negotiations, and (3) a target date for
definitization, which shall be the earliest practicable date for
definitization. The schedule will provide for definitization
of the contract within 180 days after the date of the letter
contract or before completion of 40 percent of the work to

PART 16—TYPES OF CONTRACTS 16.603-2

(FAC 97-12) 16-17



be performed, whichever occurs first. However, the con-
tracting officer may, in extreme cases and according to
agency procedures, authorize an additional period. If, after
exhausting all reasonable efforts, the contracting officer and
the contractor cannot negotiate a definitive contract because
of failure to reach agreement as to price or fee, the clause at
52.216-25 requires the contractor to proceed with the work
and provides that the contracting officer may, with the
approval of the head of the contracting activity, determine a
reasonable price or fee in accordance with Subpart 15.4 and
Part 31, subject to appeal as provided in the Disputes clause. 

(d) The maximum liability of the Government inserted
in the clause at 52.216-24, Limitation of Government
Liability, shall be the estimated amount necessary to cover
the contractor’s requirements for funds before definitiza-
tion. However, it shall not exceed 50 percent of the
estimated cost of the definitive contract unless approved in
advance by the official that authorized the letter contract. 

(e) The contracting officer shall assign a priority rating
to the letter contract if it is appropriate under 11.604. 

16.603-3 Limitations. 
A letter contract may be used only after the head of the

contracting activity or a designee determines in writing that
no other contract is suitable. Letter contracts shall not—

(a) Commit the Government to a definitive contract
in excess of the funds available at the time the letter contract
is executed;

(b) Be entered into without competition when com-
petition is required by Part 6; or

(c) Be amended to satisfy a new requirement unless
that requirement is inseparable from the existing letter con-
tract. Any such amendment is subject to the same
requirements and limitations as a new letter contract. 

16.603-4 Contract clauses. 
(a) The contracting officer shall include in each letter

contract the clauses required by this regulation for the type
of definitive contract contemplated and any additional
clauses known to be appropriate for it. 

(b) In addition, the contracting officer shall insert the
following clauses in solicitations and contracts when a let-
ter contract is contemplated:

( 1 ) The clause at 52.216-23, Execution and
Commencement of Work, except that this clause may be
omitted from letter contracts awarded on SF 26;

( 2 ) The clause at 52.216-24, Limitation of
Government Liability, with dollar amounts completed in a
manner consistent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent
with 16.603-2(c). If, at the time of entering into the letter
contract, the contracting officer knows that the definitive

contract will be based on adequate price competition or will
otherwise meet the criteria of 15.403-1 for not requiring
submission of cost or pricing data, the words “and cost or
pricing data supporting its proposal” may be deleted from
paragraph (a) of the clause. If the letter contract is being
awarded on the basis of price competition, the contracting
officer shall use the clause with its Alternate I. 

(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before
Definitization, in solicitations and contracts if a cost-reim-
bursement definitive contract is contemplated, unless the
acquisition involves conversion, alteration, or repair of
ships. 

Subpart 16.7—Agreements

16.701 Scope. 
This subpart prescribes policies and procedures for

establishing and using basic agreements and basic ordering
agreements. (See 13.303 for blanket purchase agreements
(BPA’s) and see 35.015(b) for additional coverage of basic
agreements with educational institutions and nonprofit
organizations.)

16.702 Basic agreements. 
(a) Description. A basic agreement is a written instru-

ment of understanding, negotiated between an agency or
contracting activity and a contractor, that (1) contains con-
tract clauses applying to future contracts between the parties
during its term and (2) contemplates separate future con-
tracts that will incorporate by reference or attachment the
required and applicable clauses agreed upon in the basic
agreement. A basic agreement is not a contract. 

( b ) A p p l i c a t i o n. A basic agreement should be used
when a substantial number of separate contracts may be
awarded to a contractor during a particular period and sig-
nificant recurring negotiating problems have been
experienced with the contractor. Basic agreements may be
used with negotiated fixed-price or cost-reimbursement
contracts.

(1) Basic agreements shall contain—
(i) Clauses required for negotiated contracts by

statute, executive order, and this regulation; and 
(ii) Other clauses prescribed in this regulation or

agency acquisition regulations that the parties agree to
include in each contract as applicable.

(2) Each basic agreement shall provide for discontin-
uing its future applicability upon 30 days’written notice by
either party.

( 3 ) Each basic agreement shall be reviewed annually
before the anniversary of its effective date and revised as
necessary to conform to the requirements of this regulation.
Basic agreements may need to be revised before the annual
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neering, drawing reviews, preparation of operating and
maintenance manuals and other related services) that logi-
cally or justifiably require performance by registered
architects or engineers or their employees.  

(4) Professional surveying and mapping services of
an architectural or engineering nature.  Surveying is consid-
ered to be an architectural and engineering service and shall
be procured pursuant to section 36.601 from registered sur-
veyors or architects and engineers.  Mapping associated
with the research, planning, development, design, construc-
tion, or alteration of real property is considered to be an
architectural and engineering service and is to be procured
pursuant to section 36.601.  However, mapping services
that are not connected to traditionally understood or
accepted architectural and engineering activities, are not
incidental to such architectural and engineering activities or
have not in themselves traditionally been considered archi-
tectural and engineering services shall be procured pursuant
to provisions in Parts 13, 14, and 15.

(b) Contracting officers may award contracts for archi-
tect-engineer services to any firm permitted by law to
practice the professions of architecture or engineering.  

3 6 . 6 0 2 Selection of firms for a rc h i t e c t - e n g i n e e r
contracts. 

36.602-1 Selection criteria. 
(a) Agencies shall evaluate each potential contractor in

terms of its—
(1) Professional qualifications necessary for satisfac-

tory performance of required services;
(2) Specialized experience and technical competence

in the type of work required, including, where appropriate,
experience in energy conservation, pollution prevention,
waste reduction, and the use of recovered materials;

(3) Capacity to accomplish the work in the required
time;

(4) Past performance on contracts with Government
agencies and private industry in terms of cost control, qual-
ity of work, and compliance with performance schedules;

(5) Location in the general geographical area of the
project and knowledge of the locality of the project; pro-
vided, that application of this criterion leaves an appropriate
number of qualified firms, given the nature and size of the
project; and

(6) Acceptability under other appropriate evaluation
criteria. 

(b) When the use of design competition is approved by
the agency head or a designee, agencies may evaluate firms
on the basis of their conceptual design of the project.
Design competition may be used when—

(1) Unique situations exist involving prestige pro-
jects, such as the design of memorials and structures of
unusual national significance;

(2) Sufficient time is available for the production and
evaluation of conceptual designs; and

(3) The design competition, with its costs, will sub-
stantially benefit the project.

( c ) Hold discussions with at least three of the most
highly qualified firms regarding concepts, the relative
utility of alternative methods and feasible ways to pre-
scribe the use of recovered materials and achieve waste
reduction and energ y - e fficiency in facility design (see
Part 23). 

36.602-2 Evaluation boards. 
( a ) When acquiring architect-engineer services, an

agency shall provide for one or more permanent or ad hoc
architect-engineer evaluation boards (which may include
preselection boards when authorized by agency regulations)
to be composed of members who, collectively, have experi-
ence in architecture, engineering, construction, and
Government and related acquisition matters.  Members shall
be appointed from among highly qualified professional
employees of the agency or other agencies, and if autho-
rized by agency procedure, private practitioners of
architecture, engineering, or related professions.  One
Government member of each board shall be designated as
the chairperson.  

(b) No firm shall be eligible for award of an architect-
engineer contract during the period in which any of its
principals or associates are participating as members of the
awarding agency’s evaluation board.  

36.602-3 Evaluation board functions.  
Under the general direction of the head of the contract-

ing activity, an evaluation board shall perform the following
functions:

(a) Review the current data files on eligible firms and
responses to a public notice concerning the particular pro-
ject (see 36.604).  

(b) Evaluate the firms in accordance with the criteria in
36.602-1.  

( c ) Hold discussions with at least three of the most
highly qualified firms regarding concepts and the relative
utility of alternative methods of furnishing the required
s e r v i c e s .

(d) Prepare a selection report for the agency head or
other designated selection authority recommending, in
order of preference, at least three firms that are considered
to be the most highly qualified to perform the required ser-
vices.  The report shall include a description of the
discussions and evaluation conducted by the board to allow
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the selection authority to review the considerations upon
which the recommendations are based.  

36.602-4 Selection authority.
(a) The final selection decision shall be made by the

agency head or a designated selection authority.
( b ) The selection authority shall review the recommen-

dations of the evaluation board and shall, with the advice of
appropriate technical and staff representatives, make the
final selection.  This final selection shall be a listing, in order
of preference, of the firms considered most highly qualified
to perform the work.  If the firm listed as the most preferred
is not the firm recommended as the most highly qualified by
the evaluation board, the selection authority shall provide for
the contract file a written explanation of the reason for the
preference.  All firms on the final selection list are consid-
ered “selected firms” with which the contracting officer may
negotiate in accordance with 36.606.

(c) The selection authority shall not add firms to the
selection report.  If the firms recommended in the report are
not deemed to be qualified or the report is considered inad-
equate for any reason, the selection authority shall record
the reasons and return the report through channels to the
evaluation board for appropriate revision.  

(d) The board shall be promptly informed of the final
selection.  

36.602-5 Short selection process for contracts not to
exceed the simplified acquisition threshold.  
When authorized by the agency, either or both of the

short processes described in this subsection may be used to
select firms for contracts not expected to exceed the simpli-
fied acquisition threshold.  Otherwise, the procedures
prescribed in 36.602-3 and 36.602-4 shall be followed.  

(a) Selection by the board.  The board shall review and
evaluate architect-engineer firms in accordance with
36.602-3, except that the selection report shall serve as the
final selection list and shall be provided directly to the con-
tracting officer. The report shall serve as an authorization
for the contracting officer to commence negotiations in
accordance with 36.606. 

(b) Selection by the chairperson of the board.  When the
board decides that formal action by the board is not neces-
sary in connection with a particular selection, the following
procedures shall be followed:

(1) The chairperson of the board shall perform the
functions required in 36.602-3.

(2) The agency head or designated selection author-
ity shall review the report and approve it or return it to the
chairperson for appropriate revision.

(3) Upon receipt of an approved report, the chairper-
son of the board shall furnish the contracting officer a copy
of the report which will serve as an authorization for the

contracting officer to commence negotiations in accordance
with 36.606. 

3 6 . 6 0 3 Collecting data on and appraising firms'
qualifications. 
(a) Establishing offices.  Agencies shall maintain offices

or permanent evaluation boards, or arrange to use the
offices or boards of other agencies, to receive and maintain
data on firms wishing to be considered for Government con-
tracts.  Each office or board shall be assigned a jurisdiction
by its parent agency, making it responsible for a geographi-
cal region or area, or a specialized type of construction. 

(b) Qualifications data.  To be considered for architect-
engineer contracts, a firm must file with the appropriate
office or board the Standard Form 254 (SF 254), “Architect-
Engineer and Related Services Questionnaire,” and when
applicable, the Standard Form 255 (SF 255), “Architect-
Engineer and Related Services Questionnaire for Specific
Project.”

(c) Data files and the classification of firms.  Under the
direction of the parent agency, offices or permanent evalua-
tion boards shall maintain an architect-engineer
qualifications data file.  These offices or boards shall review
the SF’s 254 and 255 filed, and shall classify each firm with
respect to—

(1) Location;
(2) Specialized experience;
(3) Professional capabilities; and
( 4 ) C a p a c i t y, with respect to the scope of work that can

be undertaken.  Af i r m ’s ability and experience in computer-
assisted design should be considered, when appropriate. 

(d) Currency of files.  Any office or board maintaining
qualifications data files shall review and update each file at
least once a year. This process should include:

(1) Encouraging firms to submit annually an updated
statement of qualifications and performance data on a
SF 254.

(2) Reviewing the SF’s 254 and 255 and, if neces-
sary, updating the firm’s classification (see 36.603(c)).

(3) Recording any contract awards made to the firm
in the past year.

(4) Assuring that the file contains a copy of each per-
tinent performance report (see 36.604).

(5) Discarding any material that has not been updated
within the past three years, if it is no longer pertinent, see
36.604(c).

(6) Posting the date of the review in the file. 
(e) Use of data files.  Evaluation boards and other appro-

priate Government employees, including contracting
officers, shall use data files on firms. 
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contracts also are excluded from the requirements of this
subpart. However, good management practices and con-
tract administration techniques should be used regardless of
the contracting method.

37.503 Agency-head responsibilities.
The agency head or designee should ensure that—
(a) Requirements for services are clearly defined and

appropriate performance standards are developed so that the
agency’s requirements can be understood by potential offer-
ors and that performance in accordance with contract terms
and conditions will meet the agency’s requirements;

(b) Service contracts are awarded and administered in a
manner that will provide the customer its supplies and ser-
vices within budget and in a timely manner;

(c) Specific procedures are in place before contracting
for services to ensure compliance with OFPPPolicy Letters
92-1, Inherently Governmental Functions, 91-2, Service
Contracting, and 89-1, Conflicts of Interest Policies
Applicable to Consultants; and

(d) Strategies are developed and necessary staff training
is initiated to ensure effective implementation of the poli-
cies in 37.102.

37.504 Contracting officials’ responsibilities.
Contracting officials should ensure that “best practices”

techniques are used when contracting for services and in
contract management and administration (see OFPP Policy
Letter 93-1).

Subpart 37.6—Performance-Based
Contracting

37.600 Scope of subpart.
This subpart prescribes policies and procedures for use

of performance-based contracting methods.  It implements
OFPP Policy Letter 91-2, Service Contracting.

37.601 General. 
Performance-based contracting methods are intended to

ensure that required performance quality levels are achieved
and that total payment is related to the degree that services
performed meet contract standards.  Performance-based
contracts—

(a) Describe the requirements in terms of results required
rather than the methods of performance of the work;

(b) Use measurable performance standards  (i.e., terms of
quality, timeliness, quantity, etc.) and quality assurance sur-
veillance plans (see 46.103(a) and 46.401(a));

(c) Specify procedures for reductions of fee or for reduc-
tions to the price of a fixed-price contract when services are
not performed or do not meet contract requirements (see
46.407); and

(d) Include performance incentives where appropriate.

37.602 Elements of performance-based contracting.

37.602-1 Statements of work.
(a) Generally, statements of work shall define require-

ments in clear, concise language identifying specific work
to be accomplished.  Statements of work must be individu-
ally tailored to consider the period of performance,
deliverable items, if any, and the desired degree of perfor-
mance flexibility (see 11.106).  In the case of task order
contracts, the statement of work for the basic contract need
only define the scope of the overall contract (see
16.504(a)(4)(iii)).  The statement of work for each task
issued under a task order contract shall comply with para-
graph (b) of this subsection.  To achieve the maximum
benefits of performance-based contracting, task order con-
tracts should be awarded on a multiple award basis (see
16.504(c) and 16.505(b)).

(b) When preparing statements of work, agencies shall,
to the maximum extent practicable—

(1) Describe the work in terms of “what” is to be the
required output rather than either “how” the work is to be
accomplished or the number of hours to be provided (see
11.002(a)(2) and 11.101);

(2) Enable assessment of work performance against
measurable performance standards;

(3) Rely on the use of measurable performance stan-
dards and financial incentives in a competitive environment
to encourage competitors to develop and institute innova-
tive and cost-effective methods of performing the work; and

(4) Avoid combining requirements into a single acqui-
sition that is too broad for the agency or a prospective
contractor to manage effectively.

37.602-2 Quality assurance.
Agencies shall develop quality assurance surveillance

plans when acquiring services (see 46.103 and 46.401(a)).
These plans shall recognize the responsibility of the con-
tractor (see 46.105) to carry out its quality control
obligations and shall contain measurable inspection and
acceptance criteria corresponding to the performance stan-
dards contained in the statement of work.  The quality
assurance surveillance plans shall focus on the level of per-
formance required by the statement of work, rather than the
methodology used by the contractor to achieve that level of
performance.

37.602-3 Selection procedures.
Agencies shall use competitive negotiations when appro-

priate to ensure selection of services that offer the best value
to the Government, cost and other factors considered (see
15.304).
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37.602-4 Contract type.  
Contract types most likely to motivate contractors to per-

form at optimal levels shall be chosen (see Subpart 16.1
and, for research and development contracts, see 35.006).
To the maximum extent practicable, performance incen-
tives, either positive or negative or both, shall be
incorporated into the contract to encourage contractors to
increase efficiency and maximize performance (see Subpart
16.4).  These incentives shall correspond to the specific per-
formance standards in the quality assurance surveillance
plan and shall be capable of being measured objectively.
Fixed-price contracts are generally appropriate for services

that can be defined objectively and for which the risk of per-
formance is manageable (see Subpart 16.1).

37.602-5 Follow-on and repetitive requirements.
When acquiring services that previously have been pro-

vided by contract, agencies shall rely on the experience
gained from the prior contract to incorporate performance-
based contracting methods to the maximum extent
practicable.  This will facilitate the use of fixed-price con-
tracts for such requirements for services.  (See 7.105 for
requirement to address performance-based contracting
strategies in acquisition plans.  See also 16.104(k).)
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(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion on the List
of Parties Excluded From Federal Procurement and
Nonprocurement Programs.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcontrac-
tor in view of the specific basis for the party's debarment,
suspension, or proposed debarment.

(End of clause)

52.210 [Reserved]

52.211-1  Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part 101-29.
As prescribed in 11.204(a), insert the following provision:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE GSA INDEX

O F FE D E R A L SP E C I F I C AT I O N S, STA N D A R D S A N D

COMMERCIAL ITEM DESCRIPTIONS, FPMR PART 101-29
(AUG 1998)

(a) The GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR Part 101-29, and
copies of specifications, standards, and commercial item
descriptions cited in this solicitation may be obtained for a
fee by submitting a request to—

GSAFederal Supply Service
Specifications Section, Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(b) If the General Services Administration, Department
of Agriculture, or Department of Veterans Affairs issued this
solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may
be obtained free of charge by submitting a request to the
addressee in paragraph (a) of this provision.  Additional
copies will be issued for a fee.

(End of provision)

52.211-2  Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management
Systems and Data Requirements Control List, DoD
5010.12-L.
As prescribed in 11.204(b), insert the following provi-

sion:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE DOD INDEX

O F SP E C I F I C AT I O N S A N D STA N D A R D S ( DODISS) A N D

DESCRIPTIONS LISTED IN THE ACQUISITION MANAGEMENT

SYSTEMS AND DATA REQUIREMENTS CONTROL LIST, DOD
5010.12-L (AUG 1998)

(a) Copies of specifications, standards, and data item
descriptions cited in this solicitation may be obtained for a
fee by submitting a request to the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(b) Order forms, pricing information, and customer sup-
port information may be obtained—

(1) By telephone at (215) 697-2667/2179; or
( 2 ) Through the DoDSSP Internet site at

http://www.dodssp.daps.mil.

(End of provision)

52.211-3 Availability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.
As prescribed in 11.204(c), insert a provision substan-

tially the same as the following:  

AVAILABILITY OF SPECIFICATIONS NOT LISTED IN THE GSA
IN D E X O F FE D E R A L SP E C I F I C AT I O N S, STA N D A R D S A N D

COMMERCIAL ITEM DESCRIPTIONS (JUNE 1988)

The specifications cited in this solicitation may be
obtained from:

(Activity) _________________________________
(Complete address) _________________________
_________________________________________
(Telephone number) ________________________
(Person to be contacted) _____________________

The request should identify the solicitation number and the
specification requested by date, title, and number, as cited in
the solicitation.

(End of provision)

5 2 . 2 11 - 4 Availability for Examination of Specifications
Not Listed in the GSAIndex of Federal Specifications,
Standards and Commercial Item Descriptions.
As prescribed in 11.204(d), insert a provision substan-

tially the same as the following:  
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AVA I L A B I L I T Y F O R EX A M I N AT I O N O F SP E C I F I C AT I O N S NO T

LI S T E D I N T H E G S A IN D E X O F FE D E R A L SP E C I F I C AT I O N S,
STA N D A R D S A N D CO M M E R C I A L IT E M DE S C R I P T I O N S

( JU N E 1 9 8 8 )

(Activity) ___________________________________
(Complete address) ___________________________
___________________________________________
___________________________________________
(Telephone number) __________________________
(Person to be contacted) _______________________
(Time(s) for viewing) _________________________

(End of provision)

52.211-5 Material Requirements.
As prescribed in 11.302, insert the following clause:

MATERIAL REQUIREMENTS (OCT 1997)

(a) Definitions.
As used in this clause—
“New” means composed of previously unused compo-

nents, whether manufactured from virgin material,
recovered material in the form of raw material, or materials
and by-products generated from, and reused within, an orig-
inal manufacturing process; provided that the supplies meet
contract requirements, including but not limited to, perfor-
mance, reliability, and life expectancy.

“Reconditioned” means restored to the original normal
operating condition by readjustments and material replace-
ment.

“Recovered material” means waste materials and by-prod-
ucts that have been recovered or diverted from solid waste
including postconsumer material, but such term does not
include those materials and by-products generated from, and
commonly reused within, an original manufacturing process.

“Remanufactured” means factory rebuilt to original
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

(b) Unless this contract otherwise requires virgin mater-
ial or supplies composed of or manufactured from virgin
material, the Contractor shall provide supplies that are new,
as defined in this clause.

(c) A proposal to provide unused former Government
surplus property shall include a complete description of the
material, the quantity, the name of the Government agency
from which acquired, and the date of acquisition.

(d) A proposal to provide used, reconditioned, or reman-
ufactured supplies shall include a detailed description of

such supplies and shall be submitted to the Contracting
Officer for approval.

(e) Used, reconditioned, or remanufactured supplies, or
unused former Government surplus property, shall not be
used unless the Contractor has proposed the use of such sup-
plies, and the Contracting Officer has authorized their use.

(End of clause)

52.211-6 Brand Name or Equal.
As prescribed in 11.107, insert the following provision:

BRAND NAME OR EQUAL (AUG 1999)

(a) If an item in this solicitation is identified as “brand
name or equal,” the purchase description reflects the char-
acteristics and level of quality that will satisfy the
Government’s needs.  The salient physical, functional, or
performance characteristics that “equal” products must
meet are specified in the solicitation.

(b) To be considered for award, offers of “equal” prod-
ucts, including “equal” products of the brand name
manufacturer, must—

(1) Meet the salient physical, functional, or perfor-
mance characteristic specified in this solicitation;

(2) Clearly identify the item by—
(i) Brand name, if any; and
(ii) Make or model number;

(3) Include descriptive literature such as illustrations,
drawings, or a clear reference to previously furnished
descriptive data or information available to the Contracting
Officer; and

(4) Clearly describe any modifications the offeror
plans to make in a product to make it conform to the solici-
tation requirements.  Mark any descriptive material to
clearly show the modifications.

(c) The Contracting Officer will evaluate “equal” prod-
ucts on the basis of information furnished by the offeror or
identified in the offer and reasonably available to the
Contracting Officer. The Contracting Officer is not respon-
sible for locating or obtaining any information not identified
in the offer.

(d) Unless the offeror clearly indicates in its offer that the
product being offered is an “equal” product, the offeror shall
provide the brand name product referenced in the
solicitation.

(End of provision)

52.211-7 [Reserved]

52.211-8 Time of Delivery.
As prescribed in 11.404(a)(2), insert the following clause:

52.211-5 FEDERALACQUISITION REGULATION
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TIME OF DELIVERY (JUNE 1997)

(a) The Government requires delivery to be made
according to the following schedule:

The Government will evaluate equally, as regards time of
delivery, offers that propose delivery of each quantity
within the applicable delivery period specified above.
Offers that propose delivery that will not clearly fall within
the applicable required delivery period specified above, will
be considered nonresponsive and rejected. The Government
reserves the right to award under either the required deliv-
ery schedule or the proposed delivery schedule, when an
offeror offers an earlier delivery schedule than required
above. If the offeror proposes no other delivery schedule,
the required delivery schedule above will apply.

(b) Attention is directed to the Contract Award provision
of the solicitation that provides that a written award or
acceptance of offer mailed, or otherwise furnished to the
successful off e r o r, results in a binding contract. T h e
Government will mail or otherwise furnish to the offeror an
award or notice of award not later than the day award is
dated. Therefore, the offeror should compute the time avail-
able for performance beginning with the actual date of
award, rather than the date the written notice of award is
received from the Contracting Officer through the ordinary
mails. However, the Government will evaluate an offer that
proposes delivery based on the Contractor's date of receipt
of the contract or notice of award by adding (1) five calen-
dar days for delivery of the award through the ordinary
mails, or (2) one working day if the solicitation states that
the contract or notice of award will be transmitted electron-
ically.  (The term "working day" excludes weekends and

U.S. Federal holidays.) If, as so computed, the offered
delivery date is later than the required delivery date, the
offer will be considered nonresponsive and rejected.

(End of clause)

Alternate I (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months __________”; or “not sooner than __________ or
later than ___________” as headings for the third column
of paragraph (a) the basic clause. 

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by  ________ [Contracting Officer insert date]. Each
delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is
directed to the Contract Award provision of the solicitation
that provides that a written award or acceptance of offer
mailed or otherwise furnished to the successful offeror
results in a binding contract. Therefore, the offeror should
compute the time available for performance beginning with
the actual date of award, rather than the date the written
notice of award is received from the Contracting Officer
through the ordinary mails.

Alternate II (Apr 1984).  If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor will
receive notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading for the third column of paragraph (a)
of the basic clause. 

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by ________ [Contracting Officer
insert date]. Each delivery date in the delivery schedule
above will be extended by the number of calendar days after
the above date that the Contractor receives notice of award;
provided, that the Contractor promptly acknowledges
receipt of notice of award.

Alternate III (Apr 1984).  If the delivery schedule is to be
based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para-
graph (b) of the basic clause. The time may be expressed by
substituting “within days after the date of receipt of a writ-
ten notice of award” as the heading for the third column of
paragraph (a) of the basic clause. 
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QUANTITY

WITHIN DAYS

AFTER DATE

OF CONTRACTITEM NO.

[Contracting Officer insert specific details]

OFFEROR’S PROPOSED DELIVERY SCHEDULE

QUANTITY

WITHIN DAYS

AFTER DATE

OF CONTRACTITEM NO.



52.211-9 Desired and Required Time of Delivery.
As prescribed in 11.404(a)(3), insert the following clause:

DESIRED AND REQUIRED TIME OF DELIVERY (JUNE 1997)

(a) The Government desires delivery to be made accord-
ing to the following schedule:

If the offeror is unable to meet the desired delivery
schedule, it may, without prejudicing evaluation of its offer,
propose a delivery schedule below. However, the offeror’s
proposed delivery schedule must not extend the delivery
period beyond the time for delivery in the Government’s
required delivery schedule as follows:

Offers that propose delivery of a quantity under such
terms or conditions that delivery will not clearly fall within

the applicable required delivery period specified above, will
be considered nonresponsive and rejected. If the offeror
proposes no other delivery schedule, the desired delivery
schedule above will apply.

(b) Attention is directed to the Contract Award provi-
sion of the solicitation that provides that a written award
or acceptance of offer mailed or otherwise furnished to
the successful offeror results in a binding contract. T h e
Government will mail or otherwise furnish to the off e r o r
an award or notice of award not later than the day the
award is dated. Therefore, the offeror shall compute the
time available for performance beginning with the actual
date of award, rather than the date the written notice of
award is received from the Contracting Officer through
the ordinary mails. However, the Government will evalu-
ate an offer that proposes delivery based on the
Contractor's date of receipt of the contract or notice of
award by adding (1) five calendar days for delivery of the
award through the ordinary mails, or (2) one working day
if the solicitation states that the contract or notice of
award will be transmitted electronically.  (The term
"working day" excludes weekends and U.S. Federal holi-
d a y s . ) If, as so computed, the offered delivery date is
later than the required delivery date, the offer will be con-
sidered nonresponsive and rejected.

(End of clause)

52.211-9 FEDERALACQUISITION REGULATION

52-32 (FAC 97-12)

OFFEROR’S PROPOSED DELIVERY SCHEDULE

QUANTITY

WITHIN DAYS

AFTER DATE

OF CONTRACTITEM NO.

DESIRED DELIVERY SCHEDULE

QUANTITY

WITHIN DAYS

AFTER DATE

OF CONTRACTITEM NO.

[Contracting Officer insert specific details]

REQUIRED DELIVERY SCHEDULE

QUANTITY

WITHIN DAYS

AFTER DATE

OF CONTRACTITEM NO.

[Contracting Officer insert specific details]
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FEDERAL ACQUISITION REGULATION (FAR)                  Matrix 5

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.211-1  Availability of
Specifications Listed in the
GSA Index of Federal
Specifications, Standards
and Commercial Item
Descriptions, FPMR Part
101-29. 11.204(a) P No L A A A A A A A A A A A A

52.211-2  Availability of
Specifications Listed in the
DoD Index of Specifications
and Standards (DoDISS) and
Descriptions Listed in the
Acquisition Management
Systems and Data
Requirements Control List,
DoD 5010.12-L. 11.204(b) P No L A A A A A A A A A A A A

52.211-3  Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Item
Descriptions. 11.204(c) P No L A A A A A A A A A A A A

52.211-4  Availability for
Examination of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Index
Descriptions.

11.204(d) P No L A A A A A A A A A A A A A

52.211-5  Material
Requirements.

11.302(a) C Yes I O O O O O O O O O O O O

52.211-6  Brand Name or Equal. 11.107 P Yes I A A A A A



FAC 97–05  JUNE 22, 1998

FEDERAL ACQUISITION REGULATION (FAR)     (FAC 97-12)  Matrix 6

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.211-8  Time of Delivery. 11.404(a)(2) C No F O O O O O O O O O O O O O O O O O O

Alternate I 11.404(a)(2) C No F O O O O O O O O O O O O O O O O O O

Alternate II 11.404(a)(2) C No F O O O O O O O O O O O O O O O O O O

Alternate III 11.404(a)(2) C No F O O O O O O O O O O O O O O O O O O

52.211-9 Desired and Required
Time of Delivery. 11.404(a)(3) C No F O O O O O O O O O O O O O O O O O O

Alternate I 11.404(a)(3) C No F O O O O O O O O O O O O O O O O O O

Alternate II 11.404(a)(3) C No F O O O O O O O O O O O O O O O O O O

Alternate III 11.404(a)(3) C No F O O O O O O O O O O O O O O O O O O

52.211-10  Commencement,
Prosecution, and
Completion of Work. 11.404(b) C Yes R

Alternate I 11.404(b) C Yes R

52.211-11 Liquidated
Damages—Supplies,
Services, or Research and
Development.

11.504(a) C Yes F O O O O O O

52.211-12  Liquidated
Damages—Construction. 11.504(b) C Yes

√
O O O

Alternate I 11.504(b) C Yes O O O

52.211-13 Time Extensions. 11.504(c) C Yes A A A

52.211-14  Notice of Priority
Rating for National Defense
Use. 11.604(a) P Yes L A A A A A A A A A A A A A A A A A A


